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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 

week. 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

agency: Nuclear Regulatory 

Commission. 

action: Final rule. 


summary: The Commission is amending 
its regulations to incorporate by 
reference the Winter 1984 Addenda, 
Summer 1985 Addenda, Winter 1985 
Addenda, and 1986 Edition of Section 
III, Division 1, of the American Society 
of Mechanical Engineers Boiler and 
Pressure Vessel Code (ASME Code), 
and the Winter 1983 Addenda, Summer 

1984 Addenda, Winter 1984 Addenda, 
Summer 1985 Addenda, Winter 1985 
Addenda, and 1986 Edition of Section 
XI. Division 1 , of the ASME Code. A 
limitation is placed on the use of 
paragraph IWB-3640 as contained in the 
Winter 1983 Addenda and Winter 1984 
Addenda of Section XI, Division 1. This 
limitation requires that for certain types 
of welds, IWB-3640 when implemented 
shall be used as modified by the Winter 

1985 Addenda. In addition, the existing 
modification pertaining to the inservice 
inspection of pressure retaining welds in 
ASME Code Class 2 piping has been 
revised to limit its applicability up to the 
1983 Edition with addenda up through 
the Summer 1983 Addenda. The sections 
of the ASME Code being incorporated 

by reference provide rules for the 
construction of light-water-cooled 
nuclear power plant components and 
specify requirements for inservice 
inspection of those components. 

Adoption of these amendments would 
permit the use of improved methods for 
construction and inservice inspection of 
nuclear power plants. 


EFFECTIVE DATE: May 5,1988. The 
incorporation by reference of certain 
publications listed in the regulations is 
approved by the Director of the Office of 
the Federal Register as of May 5.1988. 
FOR FURTHER INFORMATION CONTACT: 

Mr. G.C. Millman, Division of 
Engineering, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington. 

DC 20555, Telephone: (301) 492-3872. 
supplementary information: On June 
26,1987, the Nuclear Regulatory 
Commission published in the Federal 
Register (52 FR 24015) a proposed 
amendment to its regulation, 10 CFR 
Part 50. “Domestic Licensing of 
Production and Utilization Facilities.*' to 
update the reference to editions and 
addenda of the American Society of 
Mechanical Engineers Boiler and 
Pressure Vessel Code (ASME Code). 

This amendment revises § 50.55a to 
incorporate by reference all editions 
through the 1986 Edition and all 
addenda through the Winter 1985 
Addenda that modify Division 1 rules of 
Section III, “Rules for the Construction 
of Nuclear Plant Components," and, 
subject to certain limitations and 
modifications, addenda through the 
Winter 1985 Addenda that modify 
Division 1 rules of Section XI, “Rules for 
the Inservice Inspection of Nuclear 
Power Plant Components," of the ASME 
Code. Specifically, this amendment to 
§ 50.55a incorporates by reference the 
Winter 1984 Addenda, Summer 1985 
Addepda, Winter 1985 Addenda, and 
1986 Edition for Division 1 rules of 
Section III, and the Winter 1983 
Addenda, Summer 1984 Addenda, 

Winter 1984 Addenda, Summer 1985 
Addenda, Winter 1985 Addenda, and 
1986 Edition for Division 1 rules of 
Section XI of the ASME Code. The 1986 
Edition is equivalent to the 1983 Edition, 
as modified by the Summer 1983 
Addenda, Winter 1983 Addenda, 

Summer 1984 Addenda, Winter 1984 
Addenda, Summer 1985 Addenda, and 
Winter 1985 Addenda. The Summer 1984 
Addenda and Summer 1985 Addenda for 
Section XI do not include technical 
requirements, but are included in the 
reference to prevent the confusion that 
might occur with a lack of continuity in 
the addenda references. 

Interested persons were invited to 
submit written comments for 
consideration in connection with the 
proposed amendment by August 25, 


1987. Comments were received from 
three individuals in response to the 
notice of proposed rulemaking. Two of 
the commenters were in favor of the 
proposed rule, and submitted 
suggestions for editorial clarifications. 
One of these commenters was 
concerned that the manner proposed for 
specifying the endorsed editions and 
addenda in §§ 50.55a (b)(1) and (b)(2) 
was potentially confusing for this 
specific amendment because the latest 
addenda that is specified does not 
modify the latest edition that is 
specified (i.e., the Winter 1985 Addenda 
modifies the 1983 Edition). The staff 
agrees with the commenter and has 
modified paragraphs (b)(1) and (b)(2) to 
make it clear that the Winter 1985 
Addenda applies to the 1983 Edition, 
and that the 1986 Edition is the latest 
ASME Code update being incorporated 
by reference into the regulation. 

The other commenter in favor of the 
proposed rule believes that the proposed 
additional sentence in § 50.55a(b)(2)(i) 
which specifies a limitation on the use 
of IWB-3640 for certain addenda should 
be provided for clarity in a separate 
paragraph. The staff has considered and 
adopted this suggestion. In this final 
rule, the specified limitation is contained 
in a new paragraph (b)(2)(v). This 
commenter also recommended a 
revision to Footnote 6 to clarify details 
regarding implementation of the code 
cases specified in the identified 
regulatory guides. It is the opinion of the 
staff that the rule should not be 
cluttered with such information. 
Therefore, that proposed revision has 
not been incorporated into the final rule. 
However, the staff is considering 
incorporating additional information 
directly into the regulatory guides to 
clarify their use. 

Additionally, this commenter noted 
that the Winter 1983 Addenda to Section 
XI included significant improvements to 
the inservice inspection of Class 2 
piping. This comment is correct. In 
particular, the rules specified in that 
addenda satisfy NRC staff concerns 
associated with the rules specified in 
earlier addenda for the examination of 
pressure retaining welds in ASME Code 
Class 2 piping, including residual heat 
removal systems, emergency core 
cooling systems, and containment heat 
removal systems. The staff previously 
addressed these concerns by specifying 
a modification in § 50.55a(b)(2)(iv), 
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which required that the extent of 
examinations for pressure retaining 
welds in ASME Code Class 2 piping be 
determined based upon specific rules in 
the 1974 Edition and Addenda through 
the Summer 1975 Addenda. Although the 
comroenter did not make the point 
specifically, the proposed rule should 
have recognized the improvements in 
the Winter 1983 Addenda by 
incorporating a revision to limit the 
applicability of the required existing 
modification specified in paragraph 
(b)(2)(iv) to ASME Code editions and 
addenda up to the 1983 Edition with 
addenda up through the Summer 1983 
Addenda. This final rule incorporates 
this limitation to the use of the 
modification specified in paragraph 
(b)(2)(iv). 

The third commenter opposed the 
proposed amendment. That commenter 
believes that the NRC should not rely on 
industry standards, but rather should 
develop its own standards based upon 
NRC experience and data. NRC practice 
is to utilize national standards, such as 
the ASME Code, whenever possible to 
define acceptable ways of implementing 
the NRC’s basic safety regulations. This 
is consistent with OMB Circular No. A- 
119 (Revised), 1 which provides policy 
and administrative guidance to federal 
agencies regarding participation in the 
development and use of voluntary 
standards. Consistent with this policy, 
the NRC staff participates actively in the 
development of many national 
standards, including the ASME Code, to 
ensure that NRC experience and data is 
part of the information base used to 
support development of the standard. 
Although the NRC staff is heavily 
involved in the development of the 
ASME Code, endorsement of the ASME 
Code by the NRC without exception is 
not an automatic action as evidenced by 
the existing limitations and 
modifications specified in § 50.55a(b)(2) 
and the new limitation specified in 
paragraph (b)(2)(v) by this final rule. 

Paragraph IWB-3640 was 
incorporated into the Winter 1983 
Addenda of Section XI, Division 1, to 
provide procedures and acceptance 
criteria for determining the acceptability 
for continued service of austenitic 
stainless steel piping with flaws in 
excess of the allowable indications 
specified in IWB-3514.3. Concern was 
expressed by the NRC staff and others 
that IWB-3640, as presented initially in 
the Winter 1983 Addenda, did not 
provide an acceptable level of margin 


1 Single copies of OMB Circular No. A-119 may 
be obtained from the OMB Publications Office, 726 

Jackson Place NW., Washington, DC 20503. 
Telephone (202) 395-7332. 


against failure for materials with low 
toughness, such as might occur in fluxed 
welds (i.e., submerged arc welds (SAW) 
or shielded metal arc welds (SMAW)). 
One concern with low toughness 
materials was that such materials might 
fail at load levels below limit load. 
Additionally, there was concern that 
secondary stresses, which were not 
included in the stress analysis 
procedures required by IWB-3640, might 
contribute to the failure of low 
toughness materials. 

The ASME established a special task 
group to address the concerns 
associated with paragraph IWB-3640 as 
contained in the Winter 1983 Addenda. 

In the interim, the NRC staff required 
that licensees utilizing the procedures 
and acceptance criteria of IWB-3640, as 
contained in the Winter 1983 Addenda, 
apply additional safety factors in their 
analyses to be submitted to the staff to 
account for the above concerns. NRC 
staff acceptance criteria were provided 
in Generic Letter 84-11, “Inspections of 
BWR Stainless Steel Piping.” 2 

In the opinion of the NRC staff, the 
concerns associated with material 
toughness have been adequately 
addressed by the ASME Code with the 
modification to paragraph IWB-3640 in 
the Winter 1985 Addenda. This addenda 
provides specific acceptance criteria for 
SAW and SMAW type welds, and these 
criteria address the concerns associated 
with limit load and the need to 
incorporate secondary stresses in the 
evaluation. 

This amendment to § 50.55a 
incorporates a limitation in paragraph 
(b)(2)(v) that allows for the use of 
paragraph IWB-3640. as contained in 
the Winter 1983 Addenda and Winter 
1984 Addenda, for all applications 
permitted in that paragraph except those 
associated with SAW and SMAW type 
welds. For these welds, this amendment 
specifies that paragraph IWB-3640, as 
modified by the Winter 1985 Addenda, 
must be used. 

Footnote 6 of § 50.55a provides 
reference to the NRC Regulatory Guides 
that denote which ASME Code Cases 
have been determined to be acceptable 
to the NRC staff for implementation. 
Previously, this footnote provided 
reference to only Regulatory Guides 1.84 
and 1.85, which denote acceptability of 
Section III, Division 1, Code Cases on 
design and fabrication, and on 
materials, respectively. This amendment 
revises Footnote 6 to incorporate a 
reference to Regulatory Guide 1.147, 


*A copy of Generic Letter 84-11 is available for 
inspection or copying for a fee al the NRC Public 
Document Room. 1717 H Street NW.. Washington. 
DC. 


“Inservice Inspection Code Case 
Acceptability—ASME Section XI 
Division 1,” which identifies the Code 
Cases acceptable to the NRC staff for 
implementation in the inservice 
inspection (ISI) program of light-water- 
cooled nuclear power plants. At present, 
the Implementation section of 
Regulatory Guide 1.147 specifies that 
applicants should make a specific 
request to the NRC to use Code Cases 
endorsed in the regulatory guide. The 
next revision of Regulatory Guide 1.147 
(i.e., Revision 6) will reflect the 
proposed change in Footnote 6 of the 
regulation. It will permit the use of Code 
Cases endorsed in the regulatory guide 
without a specific request to the NRC for 
approval. In the interim, it is the intent 
of the NRC that Code Cases listed in 
Regulatory Guide 1.147 be used without 
specific application to the NRC. This 
amendment further revises Footnote 6 to 
correct the referenced titles for 
Regulatory Guides 1.84 and 1.85. 

Section 50.55a(g) provides 
requirements for selecting the edition 
and addenda of Section XI to be 
complied with during the preservice 
inspection (§ 50.55a(g)(3), for plants 
whose construction permit was issued 
on or after July 1,1974); the initial 10- 
year inspection interval 
(§ 50.55a(g)(4)(i)); and successive 10- 
year inspection intervals 
(§ 50.55a(9)(4)(ii)). Paragraph IWA-2400 
of Section XI, as revised by the Winter 
1983 Addenda, incorporates rules for 
selecting the applicable edition and 
addenda of Section XI during the 
preservice inspection (IWA-2411); the 
initial 10-year inspection interval (IWA- 
2412); and successive 10-year inspection 
intervals (1WA-2413). 

The criteria provided in the 
regulations and Section XI are 
effectively the same for the preservice 
inspection, and the successive 10-year 
inspection intervals, but differ for the 
initial 10-year inspection interval. For 
the initial 10-year inspection interval, 
the regulations specify that inservice 
examinations of components and 
inservice tests shall comply with the 
requirements in the latest edition and 
addenda of the Code incorporated by 
reference on the date 12 months prior to 
the date of issuance of the operating 
license while Section XI provides that 
the inspection plan shall comply with 
the Edition and Addenda of Section XI 
that has been adopted by the regulatory 
authority 36 months after the date of 
issuance of the construction permit, or 
subsequent Editions and Addenda that 
have been adopted by the regulatory 
authority. In general, use of the 
Commission requirements will result in 
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the selection of a more recent edition 
and addenda than will use of the 
Section XI rules. Satisfying the 
requirements of § 50.55a(g)(4](i) for the 
initial 10-year inspection interval will, in 
general, also satisfy the rules of Section 
XI. 

It is the Commission’s intent that in all 
cases the existing requirements in 
§ 50.55a(g) be the basis for selecting the 
edition and addenda of Section XI to be 
complied with during the preservice 
inspection, the 10-year inspection 
interval, and successive 10-year 
inspection intervals. 

Subsection IWE, "Requirements for 
Class MC Components of Light-Water 
Cooled Power Plants," was added to 
Section XI, Division 1, in the Winter 
1981 Addenda. However. 10 CFR 50.55a 
presently incorporates only those 
portions of Section XI that address the 
ISI requirements for Class 1, 2, and 3 
components and their supports. The 
regulation does not currently address 
the ISI of containments. Since this 
amendment is only intended to update 
current regulatory requirements to 
include the latest ASME Code edition 
and addenda, the requirements of 
Subsection IWE would not be imposed 
upon Commission licensees by this 
amendment. The applicability of 
Subsection IWE is being considered 
separately. 

Environmental Impact: Categorical 

Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for this amendment 
to the regulations. The analysis 
examines the costs and benefits of the 
alternatives considered by the 
Commission. Interested persons may 
examine a copy of the regulatory 
analysis at the NRC Public Document 
Room, 1717 H St. NW., Washington, DC. 
Single copies of the analysis may be 
obtained from Mr. G.C. Miilman. 

Division of Engineering, Office of 
Nuciear Regulatory Research, U.S. 

Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone (301) 
492-3872. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
jo the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et se^.). These 


requirements were approved by the 
Office of Management and Budget, 
approval number 3150-0011. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule does not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing and operation 
of nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
protection, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors. Penalty, 
Radiation protection, Reactor siting 
criteria. Reporting and recordkeeping 
requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and 5 U.S.C. 553, the NRC is adopting 
the following amendments to 10 CFR 
Part 50. 

PART 50—DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

1. The authority citation for Part 50 
reads as follows: 

Authority: Secs. 102,103.104,105,161,182. 
183,186.189, 68 Stat. 936. 937, 938. 948. 953, 
954, 955. 956. as amended, sec. 234, 83 Stat. 
1244, as amended (42 U.S.C. 2132, 2133, 2134, 
2135. 2201, 2232, 2233, 2236, 2239, 2282): secs. 
201, as amended. 202, 206, 88 StaL 1242, as 
amended 1244,1246 (42 U.S.C. 5341, 5842, 
5848). 

Section 50.7 also issued under Pub. L 95- 
601. sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). 
Section 50.10 also issued under secs. 101,185, 
68 Stat. 936, 955. as amended (42 U.S.C. 2131, 
2235); sec. 102, Pub. L. 91-190, 83 Stat. 853 (42 
U.S.C. 4332). Sections 50.23, 50.35, 50.55, and 
50.56 also issued under sec. 185, 68 Stat. 955 
(42 U.S.C. 2235). Sections 50.33a. 50.55a and 
Appendix Q also issued under sec. 102, Pub. L 
91-180, &3 Stat. 853 (42 U.S.C. 4332). Sections 
50.34 and 50.54 also issued under sec. 204, 88 
Stat. 1245 (42 U.S.C. 5844). Sections 50.58, 

50.91 and 50.92 also issued under Pub. L 97- 
415, 96 Slat. 2073 (42 U.S.C. 2239). Section 
50.78 also issued under sec. 122. 68 Stat. 930 
(42 U.S.C. 2152). Sections 50.80-50.81 also 
issued under sec. 184. 68 Stat. 954, as 
amended (42 U.S.C. 2234). Section 50.103 also 
iS3t»ed under sec. 108, 68 Stat. 939. as 
amended (42 U.S.C. 2138). Appendix F also 
issued under sec. 187. 68 Stat. 955 (42 U.SX:. 
2237). 


For the purposes of sec. 223, 68 Stat. 958, as 
amended (42 U.S.C. 2273), §§50.10 (a), (b), 
and (c). 50.44, 50.46, 50.48, 50.54. and 50.80(a) 
are issued under sec. 161b, 68 Stat. 948, as 
amended (42 U.S.C. 2201(b)); §§ 50.10 (b) and 
(c), and 50.54 are issued under sec. 1611, 68 
Stat. 949, as amended (42 U.S.C. 2201(i)); and 
§§ 50.9 50.55(e), 50.59(b), 50.70, 50.71. 50.72, 
50.73 and 50.78 are issued under sec. 161o, 68 
Stat. 950, as amended (42 U.S.C. 2201(o)). 

2. For § 50.55a, paragraph (b)(1), the 
introductory text of paragraph (b)(2), 
paragraph (b)(2)(iv), and Footnote 6 are 
revised and paragraph (b)(2)(v) is added 
to read as follows: 

§ 50.55a Codes and standards. 

* • ♦ * * 

(b) * * * 

(1) As used in this section, references 
to Section III of the ASME Boiler and 
Pressure Vessel Code refer to Section 
III, Division 1, and include editions 
through the 1983 Edition and Addenda 
through the Winter 1985 Addenda, and 
the 1986 Edition. 

(2) As used in this section, references 
to Section XI of the ASME Boiler and 
Pressure Vessel Code refer to Section 
XI, Division 1, and include editions 
through the 1983 Edition and Addenda 
through the Winter 1985 Addenda, and 
the 1986 Edition, subject to the following 
limitations and modifications: 

* * • * » 

(iv) Pressure-retaining welds in ASME 
Code Class 2 piping (applies to Tables 
IWC-2520 or IWC-252CM, Category C- 
F). (A) Appropriate Code Class 2 pipe 
welds in Residual Heat Removal 
Systems, Emergency Core Cooling 
Systems and Containment Heat 
Removal Systems, shall be examined. 
When applying editions and addenda up 
to the 1983 Edition through the Summer 
1983 Addenda of Section XI of the 
ASME Code, the extent of examination 
for these systems shall be determined 
by the requirements of paragraph IWC- 
1220. Table IWC-2520 Category C-F and 
C-G, and paragraph IWC-2411 in the 
1974 Edition and Addenda through the 
Summer 1975 Addenda. 

(B) For a nuclear power plant whose 
application for a construction permit 
was docketed prior to July 1,1978, when 
applying editions and addenda up to the 
1983 Edition through the Summer 1983 
Addenda of Section XI of the ASME 
Code, the extent of examination for 
Code Class 2 pipe welds may be 
determined by the requirements of 
paragraph IWC-1220. Table IWC-2520 
Category C-F and C-G and paragraph 
IWC-2411 in the 1974 Edition and 
Addenda through the Summer 1975 
Addenda of Section XI of the ASME 
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Code or other requirements the 
Commission may adopt. 

(v) Evaluation procedures and 
acceptance criteria for austenitic piping 
(applies to IWB-3640). When applying 
the Winter 1983 Addenda and Winter 
1984 Addenda, the rules of paragraph 
IWB-3640 may be used for all 
applications permitted in that 
paragraph, except those associated with 
submerged arc welds (SAW) or shielded 
metal arc welds (SMAW). For SAW or 
SMAW, use paragraph IWB-3640, as 
modified by the Winter 1985 Addenda. 

* « • « • 

Footnotes to § 50.55a: 


6 ASME Code cases that have been 
determined suitable for use by the 
Commission staff are listed in NRC 
Regulatory Guide 1.84, “Design and Code 
Case Acceptability—ASME Section III 
Division 1," NRC Regulatory Guide 1.85. 
“Materials Code Case Acceptability—ASME 
Section 111 Division 1," and NRC Regulatory 
Guide 1.147, “Inservice Inspection Code Case 
Acceptability—ASME Section XI Division l.“ 
The use of other Code cases may be 
authorized by the Director of the Office of 
Nuclear Reactor Regulation upon request 
pursuant to §50.55a(a)(3). 

« « * * • 

Dated at Rockville. MD this 13th day of 
April 1988. 

For the Nuclear Regulatory Commission. 
Victor Stello, Jr., 

Executive Director for Operations. 

[FR Doc. 88-9988 Filed 5-^-88; 8:45 am] 

BILLING CODE 7590-01-M 


FEDERAL HOME LOAN BANK BOARD 
12 CFR Part 505 
l No. 88-3021 

Availability and Character of Records 

Date: April 28,1988. 
agency: Federal Home Loan Bank 
Board. 

action: Final rule. 

summary: The Federal Home Loan Bank 
Board (“Board”) is amending its public 
access to information regulations 
concerning fees and fee waivers in order 
to comply with the Freedom of 
Information Reform Act of 1986 (“FOI 
Reform Act”). The Board’s final 
regulations are issued in compliance 
with the Office of Management and 
Budget (“OMB”) guidelines and 
schedule of fees. 
effective date: May 5,1988. 

FOR FURTHER INFORMATION CONTACT: 

William Van Lenten, Assistant General 
Counsel, Federal Home Loan Bank 
Board, 1700 G Street NW., Washington, 
DC 20552, (202) 377-6773. 

SUPPLEMENTARY INFORMATION: 

A. Description of the Proposed Rule 
As stated in the preamble to the 


proposed rule (52 FR 45346, November 
27,1987), these changes to the Board’s 
freedom of information regulations 
follow the guidelines published by OMB 
on March 27,1987 (52 FR 10011). The 
changes provide for fees based upon the 
category of the requester and the use of 
the requester would make of released 
records. Reduction or waiver of fees 
may apply when the release is in the 
public interest. 

B. Today’s Board Action 

The Board has determined to adopt its 
proposed rule published on November 
27,1987, with the following changes: In 
paragraph 505.4(e)(8)(v), the provision 
describing waiver of fees, the phrase 
"personal interest” is amended to read 
“commercial interest”; and paragraph 
505.4(e)(l)(iii) is amended to simplify the 
definition of representatives of the news 
media. The Board has also inserted a 
sentence defining “All other requesters” 
in paragraph 505.4(e)(l)(iv). In all other 
particulars the final rule follows the 
proposed rule. 

C. Discussion of Comments 

The Board received three written 
comments and one oral comment. One 
written comment was submitted by a 
trade association of news reporters, the 
second by a law firm, and the third by 
an insured institution. The oral comment 
was made by a representative of the 
Department of Justice. 

One commenter stated the view that 
the news media should not be accorded 
special favor in being assessed fees 
lower than those applicable to other 
commercial requesters. The FOI Reform 
Act recognizes that the news media 
provide a public service in disclosure of 
information. The FOI Reform Act 
requires special lower disclosure fees 
for the news media, as well as for 
educational or noncommercial scientific 
institutions engaged in scholarly or 
scientific research. This rule complies 
with that provision of the FOI Reform 
Act. 

A second comment, although it stated 
it was in response to the proposal, failed 
to address any items in the proposal. It 
requested clarification of other 
provisions of Part 505. The views in that 
comment letter will be considered in 
future revisions to the relevant portions 
of Part 505. 

The third comment addressed the 
definition of representatives of the news 
media, the fee waiver provisions, the 
requirement for advance payment, and 
the copy charge of $.30 per page. 

The definition of representatives of 
the news media in paragraph 
50S.4(e)(l)(iii) of the proposal followed 
the OMB guidelines. The commenter 
was concerned that the definition would 


require the agency to determine what 
information was or was not “news” and 
suggested several alternatives. The 
Board has adopted one of the 
commenter’s alternatives. 

The same commenter asserts that the 
fee waiver provisions in paragraph 
505.4(e)(8) of the proposal are 
excessively burdensome, violate the 
Paperwork Reduction Act, and fail to 
take the public interest into account. 

The Freedom of Information Act and the 
FOI Reform Act both envision the 
recoupment of costs by an agency. In 
addition, the FOI Reform Act provides 
for limited disclosure at no cost to all 
but commercial requesters. Fee waiver 
was and remains an exception to the 
usual rules. Accordingly, the Board 
considers the waiver provisions 
reasonable. The Board also rejects the 
conclusion of the commenter that the 
submission of evidence to support a 
request for waiver constitutes a 
violation of the Paperwork Reduction 
Act. Requests for such evidence under 
this rule would not fail within the 
coverage of the Paperwork Reduction 
Act. Finally, contrary to the assertion of 
the commenter, the Board has 
considered the public’s interest in 
disclosure and has specifically made it a 
factor in paragraphs 505.4(e)(8) (iii) and 
(iv) of the rule. It is the belief of the 
Board that the waiver provision as 
proposed provides an adequate and 
equitable basis for the Board to evaluate 
requests for waivers. 

This same commenter also objects to 
the requirement in paragraph 505.4(e)(5) 
that fees be paid in advance when they 
are likely to exceed $250.00 or when the 
requester has a history of nonpayment. 
The requirement for advance payment 
was not intended to hamper legitimate 
media representatives. It will be 
applicable primarily to the commercial 
requesters who constitute 90% or more 
of the Freedom of Information Act 
requesters for whom fee waiver would 
generally be inapplicable. The past 
experience of the Board fails to disclose 
any media dissatisfaction with the 
Board’s present advance payment 
policy. 

Finally, this commenter objected to 
the duplication charge of $.30 per page 
found in paragraph 505.4(e)(9). The FOI 
Reform Act. like the original Freedom of 
Information Act, envisions that the 
agency will recover its costs. The Board 
is not primarily in the business of 
reproducing documents; accordingly, 
fees charged by commercial duplicating 
companies do not offer a comparable 
standard. The $.30 per page duplication 
fee represents the “reasonable direct 
cost” of duplication under the FOI 
Reform Act and the OMB standards. 

A representative of the Department of 
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Justice, in an oral comment, suggested 
changing "personal interest" to 
"commercial interest" in the fee waiver 
provisions at paragraph 505.4(e)(8)(v). 

As stated, this change has been 
adopted. 

Final Regulatory Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act, 5 U.S.C. 604, the Board is 
providing the following regulatory 
flexibility analysis: 

1. Need for and objectives of the rule. 
These elements are incorporated above 
in SUPPLEMENTARY INFORMATION. 

2. Issues raised by commenters and 
agency assessment and response. These 
elements are incorporated above in 
SUPPLEMENTARY INFORMATION. 

3. Significant alternatives minimizing 
small-entity impact and agency 
response . The rule would not have a 
significant or disproportionate economic 
impact on small entities. The 
requirement of consideration of 
significant alternatives is therefore 
inapplicable. 

List of Subjects in 12 CFR Part 505 
Freedom of information. 

Accordingly, the Federal Home Loan 
Bank Board hereby amends Part 505, 
Subchapter A. Chapter V, Title 12, Code 
of Federal Regulations, as set forth 
below. 

SUBCHAPTER A-GENERAL 

PART 505— AVAILABILITY AND 
CHARACTER OF RECORDS 

1. The authority citation for Part 505 
continues to read as follows: 

Authority: Sec. 552. 80 Stat. 383, as 
amended (12 U.S.C. 552); sec. 11, 47 Stat. 733. 
as amended (12 U.S.C. 1431); sec. 17, 47 Stat. 

736. as amended (12 U.S.C. 1437); sec. 5. 48 
Stat. 132, as amended (12 U.S.C. 1464): sec. 

402.48 Stat, 1256, as amended (12 U.S.C. 

1725); Reorg. Plan No. 3 of 1947.12 FR 4981. 3 
CFR, 1947 Supp., 1943-48 Comp., p. 1071. 

2. Amend § 505.4 by revising 
paragraphs (d) and (e) to read as 

follows: 

§ 505.4 Access to records. 

***** 

(d) Requests for records and other 
information. (1) Address all requests for: 

(i) Individual institution quarterly 
financial reports; 

(ii) Annual branch office reports; or 

(iii) Unpublished statistical 
information to: Office of Policy and 
Economic Research, Federal Home Loan 
Bank Board, 1700 G Street NW., 

Washington, DC 20552. 

Bequests must be in writing and include 
Ihe name, address, and telephone 
number of the requester, in addition to 
ihe specific description of the records 
requested. A request for data concerning 
one or more individual institutions 


should include each institution’s 
accurate and complete name, home 
office address, and dates for specific 
data requested. Geographical requests 
should specify the county and/or state 
in which the institutions or offices are 
located, as well as the dates for specific 
data requested. 

(2) Requests for access to, or copies 
of, other records and information of the 
Board must be submitted in writing to 
the Information Services Section, Office 
of the Secretariat, Federal Home Loan 
Bank Board, 1700 G Street NW., 
Washington, DC 20552. A request should 
clearly state that it is made pursuant to 
the Freedom of Information Act A 
request should state the full name and 
address of the person making the 
request and a description of the records 
or other information sought that is 
reasonably sufficient to permit 
identification of responsive records 
without undue difficulty. A request for a 
specific category of records shall be 
regarded as fulfilling this requirement if 
it enables responsive records to be 
identified by a technique or process that 
is not unreasonably burdensome or 
disruptive of agency actions. If it is 
determined that a request does not 
reasonably describe the records sought, 
the Director of the Secretariat or his or 
her designee shall advise the requester 
that additional information is needed. 

(3) The Board may provide records 
and information to the National 
Technical Information Service ("NTIS") 
of the U.S. Department of Commerce for 
dissemination to requesters seeking 
such records or information. All 
requests for computer tapes containing 
quarterly financial and branch office 
data by commercial use requesters 
should be made directly to NTIS. When 
other records have been provided to 
NTIS, requesters shall be informed of 
the steps necessary to obtain such 
records. 

(e) Fees for providing copies of 
records. Fees shall be assessed pursuant 
to 5 U.S.C. 552 in order to recover the 
full allowable direct costs of providing 
copies of records. For purposes of this 
section, the term "direct costs" means 
those expenditures that the Board 
actually incurs in searching for and 
duplicating (and in the case of 
commercial use requesters, reviewing) 
documents to respond to a Freedom of 
Information Act ("FOIA") request. 

Direct costs include, for example, the 
salaries of the employees performing the 
work (the basic rate of pay plus 16 
percent of that rate to cover benefits) 
and the cost of operating duplicating 
equipment. A schedule based on these 
principles is set forth in paragraph (e)(9) 
of this section. The term "search" 


includes all time spent looking for 
material that is responsive to a request 
including page-by-page or line-by-line 
identification of material within 
documents. Searches may be done 
manually or by computer using existing 
programming. The term "duplication" 
refers to the process of making a copy of 
a document necessary to respond to a 
FOIA request. Such copies can take the 
form of paper copy, microfilm, audio¬ 
visual materials, or machine readable 
documentation (e.g., magnetic tape or 
disk), among others. The term "review" 
refers to the process of examining 
documents located in response to a 
commercial use request to determine 
whether any portion of any document 
located is permitted to be withheld. It 
also includes processing any documents 
for disclosure, e.g., doing all that is 
necessary to excise them and otherwise 
prepare them for release. Review does 
not include time spent resolving general 
legal or policy issues regarding the 
application of exemptions. The term 
"Board" refers to the Federal Home 
Loan Bank Board or any of its members, 
officers, employees, or agents 
responsible for the implementation of 
5 505.4. 

(1) Categories of requesters. Fees will 
be assessed according to the category of 
the requester. There are four categories: 

(i) Commercial use requesters. For 
purposes of this section, the term 
"commercial use request" refers to a 
request from or on behalf of one who 
seeks information for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. In determining whether a 
requester properly belongs in this 
category, the Board will look to the use 
to which the requester will put the 
documents requested. If the use is not 
clear from the request itself, or if there is 
reasonable cause to doubt the 
requester's stated use, the Board shall 
seek additional clarification before 
assigning the request to a specific 
category. 

(ii) Educational and noncommercial 
scientific institution requesters. For 
purposes of this section, the term 
"educational institution" refers to a pre¬ 
school, a public or private elementary or 
secondary school, an institution of 
graduate higher education, an institution 
of undergraduate higher education, an 
institution of professional education, or 
an institution of vocational education, 
which operates a program or programs 
of scholarly research. The term 
"Noncommercial scientific institution" 
refers to an institution that is not 
operated on a "commercial" basis, as 
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that term is used in paragraph (e)(l)(i) of 
this section, and that is operated solely 
for the purpose of conducting scientific 
research, the results of which are not 
intended to promote any particular 
product or industry. To be eligible for 
inclusion in this category, requesters 
must show that the request is made as 
authorized by and under the auspices of 
a qualifying institution and that the 
records are not sought for a commercial 
use, but are sought in furtherance of 
scholarly (if the request is from an 
educational institution) or scientific (if 
the request is from a non-commercial 
scientific institution) research. 

(iii) Requesters who ere 
representatives of the news media. For 
purposes of this section, the term 
“representative of the news media” 
refers to any person actively gathering 
news for an entity that is organized and 
operated to publish or broadcast 
information that is about current events 
or that would be of current interest to 
the public. Examples of news media 
entities include television or radio 
stations broadcasting to the public at 
large and publishers of periodicals (but 
only in those instances when they can 
qualify as disseminators of “news”) who 
make their products available for 
purchase or subscription by the general 
public. These examples are not intended 
to be all-inclusive. In the case of 
“freelance" journalists, they may be 
regarded as working for a news 
organization if they demonstrate a solid 
basis for expecting publication through 
that organization, even though not 
actually employed by it. A publication 
contract would be the clearest proof, but 
the Board may also look to the past 
publication record of a requester in 
making this determination. To be 
eligible for inclusion in this category, a 
requester must meet the criteria above, 
and his or her request must not be made 
for a commercial use. In reference to this 
class of requester, a request for records 
supporting the news dissemination 
function of the requester shall not be 
considered to be a request that is for a 
commercial use. 

(iv) All other requesters. This category 
consists of requesters who do not fit into 
any of the categories above. 

(2) Limitations on fees to be 
charged. —(i) Commercial use 
requesters. Commercial use requesters 
shall be assessed the full direct costs for 
searching for, reviewing, and duplicating 
records, in accordance with the fee 
schedule at paragraph (e)(9) of this 
section. Commercial use requesters are 
not entitled to the free search time or 
free pages of duplication provided to 
other categories of requesters. 


(ii) Educational and noncommercial 
scientific institution requesters. 
Requesters in this category may be 
assessed fees only for duplication of 
records in excess of the first 100 pages. 
Requesters in this category may not be 
assessed fees for search or review. 

(iii) Requesters who are 
representatives of the news media. 
Requesters in this category may be 
assessed fees only for duplication of 
records in excess of the first 100 pages. 
Requesters in this category may not be 
assessed fees for search or review. 

(iv) All other requesters. Requesters 
who do not fit into any of the categories 
above shall be assessed fees only for 
searching and duplicating records, 
except that the first 100 pages of 
duplication and the first two hours of 
search time shall be furnished without 
charge. Requesters in this category may 
not be assessed fees for review. 

(v) Review of records. Charges will be 
assessed only for the initial review of 
the located documents and not for time 
spent at the administrative appeal level 
on an exemption applied at the initial 
determination level. However, where 
records or portions of records are 
withheld in full under an exemption that 
is subsequently determined not to apply, 
and these records are reviewed again to 
determine the applicability of other 
exemptions not previously considered, 
charges for review are properly 
assessable. 

(vi) Additional copies. The Board will 
normally furnish only one copy of any 
record. The allowance of 100 free pages 
of duplication under paragraph (e)(2) (ii), 
(iii), and (iv) of this section shall not 
apply to additional copies furnished at 
the request of the record requester. Full 
duplication fees shall be assessed for 
each page of each such additional copy. 

(vii) Requests under the Privacy Act. 
Requests from individuals for records 
about themselves filed in a system of 
records maintained by the Board will be 
treated under the fee provisions of the 
Privacy Act of 1974 (5 U.S.C. 552a) 
(“Privacy Act") and § 505a.l0 of this 
subchapter. Under the Privacy Act, fees 
may be assessed only for duplication. 
Fees may not be assessed for search or 
review. 

(viii) Requests under the Sunshine 
Act. Requests for copies of transcripts or 
minutes, or for transcription of 
electronic recordings of Board meetings 
or portions of Board meetings closed to 
the public, will be treated under the fee 
provisions of the Government in the 
Sunshine Act (5 U.S.C. 552b) (“Sunshine 
Act") and Part 505b of this subchapter. 
Under the Sunshine Act, fees may be 
assessed to recover the actual cost of 


duplication or transcription. Fees may 
not be assessed for searching for and 
reviewing transcripts, minutes, or 
recordings. Unless otherwise provided, 
fees for duplication or transcription of 
records pursuant to a Sunshine Act 
request shall be assessed in accordance 
with the fee schedule at paragraph (e)(9) 
of this section. 

(ix) Collection and processing costs. A 
fee may not be assessed if the routine 
costs of collection and processing of the 
fee are likely to equal or exceed the 
amount of the fee. 

(3) Charges for unsuccessful search. 
Where applicable under paragraph (e)(2) 
of this section, search fees may be 
assessed for time spent searching, even 
if the agency fails to locate the records 
or if records located are determined to 
be exempt from disclosure. 

(4) Notice of anticipated fees in 
excess of $25.00. When it is estimated 
that the fees to be assessed under 
paragraph (e)(9) of this section may 
amount to more than $25.00, the 
requester shall be notified as soon as 
practicable of the estimated amount of 
the fees, unless the requester has 
indicated in advance his or her 
willingness to pay fees as high as those 
anticipated. Such a notice shall offer the 
requester the opportunity to confer with 
Board personnel with the object of 
reformulating the request to meet his or 
her needs at a lower cost. 

(5) Advance payments, (i) When it is 
estimated or determined that the fees to 
be assessed are likely to exceed $250.00, 
the requester shall be notified. When the 
requester has a history of prompt 
payment of FOIA fees, the Board shall 
obtain a satisfactory assurance of full 
payment of fees from the requester. 
When the requester has no history of 
payment, the requester shall be required 
to make an advance payment of the full 
estimated charges. 

(ii) When a requester has previously 
failed to pay a fee in a timely fashion 
[i.e., within 30 days of the date of the 
billing), unless the requester can 
sufficiently demonstrate that the fee has 
been paid, the requester must pay the 
Board the full amount owed plus any 
applicable interest, as provided in 
paragraph (e)(6) of this section, and 
make an advance payment of the full 
amount of the estimated fee before the 
Board begins to process a new request 
or a pending request from that requester. 

(iii) When the Board acts under 
paragraph (e)(5)(i) or (ii) of this section, 
the administrative time limits prescribed 
in paragraph (a)(6) of the FOIA will 
commence only after the Board has 
received the fee payments described 
above. 
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(6) Charging interest The Board will 
assess interest charges on any unpaid 
fees starting on the 31st day following 
the day on which the billing for fees was 
sent to the requester. Interest will be at 
the rate precribed in 31 U.S.C. 3717 and 
will accrue from the date of the billing. 
Receipt of the fee by the Board, even if 
not processed, will stay the accrual of 
interest. Interest is not chargeable for 
unpaid advance payments requested 
under paragraph (e)(5) of this section. 

(7) Aggregating requests. A requester 
may not file multiple requests at the 
same time, each seeking portions of the 
document or documents, solely in order 
to avoid payment of fees. When the 
Board reasonably believes that a 
requester, or a group of requesters 
acting in concert, is attempting to break 
a request down into a series of requests 
for the purpose of evading the 
assessment of fees, the Board may 
aggregate any such requests and charge 
accordingly. 

(8) Waiver or reduction of fees. The 
Board will furnish documents without 
charge or at a reduced charge when it is 
determined that disclosure of the 
information is in the public interest 
because it is likely to contribute 
signficantly to public understanding of 
the operations or activities of the 
government and is not primarily in the 
commercial interest of the requester. In 
determining whether disclosure is in the 
public interest, the following factors 
may be considered: 

(i) The relationship of the records to 
the operations or activities of the Baord: 

(ii) The informative value of the 
information to be disclosed; 

(iii) Any contribution to an 
understanding of the subject by the 
general public likely to result from 
disclosure; 

(iv) The significance of that 
contribution to the public understanding 
of the subject; 

(v) The nature of the requester’s 
commercial interest, if any, in 
disclosure; and 

(vi) Whether the disclosure would be 
primarily in the requester’s commercial 

interest. 

In making a request for a waiver or 
reduction of fees, a requester should 
include a clear statement of his or her 
interest in the requested documents; the 
proposed use for the documents and 
whether the requester will derive 
income or other benefit from such use; a 
statement of how the public will benefit 
from such use and from the Board's 
release of the requested documents; and 
if specialized use of the documents or 
information is contemplated, a 
statement of the requester's 
qualifications that are relevant to the 


53, No. 87 / Thursday, May 5, 1983 


specialized use. The burden shall be on 
the requester to present evidence or 
information in support of a request for 
waiver or reduction of fees. 
Determinations concerning waiver or 
reduction of fees shall be made as 
follows: By the Director, Office of Policy 
and Economic Research, or his or her 
designee for requests involving the types 
of records and information listed in 
paragraph (d)(1) of this section; by the 
Director of the Secretariat or his or her 
designee for all other types of records or 
information. Appeals from such 
determinations shall be decided by the 
General Counsel. 

(9) Schedule of fees. Fees for 
searching for, reviewing, duplicating, 
and providing records and information 
of the Board under this section will be 
assessed in accordance with the 
following schedule: 

(1) Manual search. For each quarter 
hour or fraction thereof: $4.00. 

(ii) Computer search. For each quarter 
hour or fraction thereof: $4.00. 

(iii) Review. For each quarter hour or 
fraction thereof: $6.00. 

(iv) Duplication . (A) For a paper 
photocopy of an existing paper record, 
$.30 per page. 

(B) For duplication of records other 
than existing paper records (such as 
computer-stored information, audio or 
video tapes, microfiche, or microfilm), 
the fee shall equal the actual direct cost 
of production and duplication of the 
records or information in a form that is 
reasonably usable by the requester, 
except that agency-wide average 
charges are established for the 
following: 

(7) For a paper copy of a microfiche 
record, $.30 per page; 

[2) For a computer printout on paper 
of financial reports of individual 
institutions (including unpublished 
aggregates of those reports), $3.00 per 
report; and 

(5) For transcription of audio tape, 

$4.50 per page. 

(v) Other charges. Complying with 
requests for special services associated 
with providing records (e.g., certifying 
that records are true copies, supplying 
special computer tabulations, or sending 
copies by special methods such as 
express mail or messenger) is entirely at 
the discretion of the Board, and fees will 
be assessed to recover the full costs of 
providing such services. 
***** 

By the Federal Home Loan Bank Board. 

|ohn F. Ghizzoni, 

Assistant Secretary. 

[FR Doc. 88-10024 Filed S-^-88; 8:45 am] 

BILLING CODE 6720-01-* 
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DEPARTMENT OF COMMERCE 

Office of the Secretary 

15 CFR Part 4 

[Docket No. 70473-7274] 

Public Information; Freedom of 
Information Act 

agency: Office of the Secretary, 
Commerce. 

action: Final rule; correction 


summary: Commerce is correcting 
errors in the rulemaking concerning 
Public Information under the Freedom of 
Information Act, which appeared in the 
Federal Register on March 4, 1988 (53 FR 
6972-83). 

FOR FURTHER INFORMATION CONTACT: 

Ms. Gerri LeBoo at (202) 377-3630. 
SUPPLEMENTARY INFORMATION: 

Commerce promulgated regulations to 
incorporate the provisions of Executive 
Order 12600 of June 23,1987, 
“Predisclosure Notification Procedures 
for Confidential Commercial 
Information’’, and to reflect other 
current policies and procedures. The 
rulemaking contained errors which are 
corrected by this notice. 

Date: May 2,1988. 

). Randall Blumonschein, 

Chief, Management Support Division. 

In FR Doc. 88-3797 appearing in the 
Federal Register of Friday, March 4, 

1988, on page 6972, the following 
corrections are made: 

PART 4—[CORRECTED) 

§4.6 [Corrected] 

1. Section 4.6. Initial Determinations 
of availability of records. On page 6974, 
in the third column, in § 4.6(a)(4), in the 
third line, after “identity of’ insert “the". 

§4.7 [Corrected] 

2. Section 4.7. Predisclosure 
notification procedures for confidential 
commercial information. On page 6975, 
in the second column, in Section 
4.7(b)(1), in the second line, insert 
quotation marks before the word 
“confidential” and after the word 
“information”. Remove the word 
“business” in (d), introductory text, 

(d)(2), (d)(2)(i), (d)(3), and (e). 

On page 6975, in Section 4.7(d)(2)(i), 
the third column, remove the words 
“commercially or financially sensitive” 
and substitute the words “confidential 
commercial or financial”. In Section 
4.7(e), in the 13th line, add the words 
“whose disclosure”, between the words 
“information” and “is”. 
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§ 4.8 (Corrected] 

3. Section 4.8. Appeals from initial 
determinations or untimely delays. On 
page 6976, in the second column, in 
paragraph (d), in the fifth line. Section 
“4.4” should read Section “4.6”. 

In the third column, in paragraph (e), 
in the third line, “5 U.S.C.(e)(4)“ should 
read “5 U.S.C. 552(a)(6)(C)”. 

§ 4.9 [Corrected] 

4. On page 6977, in the first column, in 
§ 4.9(a)(2), in the fifth line, the word 
“paragarph” should read “paragraph”. 
In the third column, in § 4.9(c)(1), in the 
12th line, “reply” should read “rely”. 

Note.—An additional correction to this 
document is published elsewhere in the 
Corrections Section of this issue of the 
Federal Register. 

[FR Doc. 88-10022 Filed 5-4-88; 8:45 am| 

BILUNG CODE 3510-CW-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 154,157, 260, 284, 385 
and 388 

1 Docket No. RM87-17-001; Order No. 493] 

Natural Gas Data Collection System 

Issued: May 2,1988. 

agency: Federal Energy Regulatory 
Commission, DOE. 

action: Order granting rehearing for the 
purpose of further consideration and 
suspending effective date. 

summary: On April 5,1988, the Federal 
Energy Regulatory Commission 
(Commission) issued a final rule, Order 
No. 493, 54 FR 15023 (Apr. 27.1988), 
requiring natural gas companies to use 
an electronic data medium when filing 
certain rate filings, certificate and 
abandonment applications and FERC 
Forms. The Commission provided in 
Order No. 493 that the record formats 
for these electronic data submissions 
would be available on April 30,1988. 

The effective date for Order No. 493 is 
May 2,1988, subject to OMB approval of 
the information collection provisions in 
the order. Petitions for rehearing must 
be filed on or before May 5,1988. 

The Commission is granting rehearing 
of Order No. 493 generally for the 
purpose of further consideration. 
Applicants filing timely petitions for 
rehearing on or before May 5,1988, in 
this rulemaking docket will have an 
opportunity to supplement their 
petitions for 45 days from the date all 


the record formats are available to the 
public. The Commission will issue a 
notice of availability to trigger that date. 
This will provide applicants additional 
time to review the record formats and 
supplement their petitions for rehearing. 

The Commission is also suspending 
the effective date of May 2,1988, until 
the record formats are available to the 
public. The Commission will issue a 
notice of the new effective date for 
Order No. 493 at that time. 

dates: This order is effective May 2, 
1988. 

Petitions for rehearing of Order No. 

493 must be filed on or before May 5, 
1988. Applicants filing timely petitions 
for rehearing may supplement these 
petitions for 45 days after all the record 
formats are available to the public. 

The effective date of Order No. 493 is 
suspended until further notice. 

FOR FURTHER INFORMATION CONTACT: 

Julia Lake White, Office of the General 
Counsel, Federal Energy Regulatory 
Commission. 825 North Capitol Street, 
NE.. Washington, DC. 20426. (202) 357- 
8530. 

SUPPLEMENT ARY INFORMATION: 

Before Commissioners: Martha O. Hesse. 
Chairman; Anthony G. Sousa. Charles G. 
Stalon and Charles A TrabandL 

On April 5.1988, the Federal Energy 
Regulatory Commission (Commission) 
issued a final rule. Order No. 493, 
requiring natural gas companies to use 
an electronic data medium when filing 
certain rate filings, certificate and 
abandonment applications and FERC 
Forms. 1 The Commission provided in 
Order No. 493 that the record formats 
for these electronic data submissions 
would be available on April 30.1988. 

The effective date for Order No. 493 is 
May 2, 198a subject to OMB approval of 
the information collection provisions in 
the order. Petitions for rehearing must 
be filed on or before May 5, 1988. 

On April 27,1988. the Interstate 
Natural Gas Association of America 
(INGAA) filed a letter with the 
Commission. INGAA argues that it will 
not have an adequate amount of time to 
incorporate arguments on the record 
formats in its petition for rehearing. 

In response to INGAA’s letter, the 
Commission is granting rehearing of 
Order No. 493 generally for the purpose 
of further consideration. Interested 
persons filing for rehearing of Order No. 
493, including INGAA, must file timely 
petitions for rehearing on or before May 
5,1988, in order to preserve their judicial 


» 53 FR 15023 (Apr. 27.1988). 


right to appeal the Commission’s final 
rule in this docket. 2 

The Commission will provide 
petitioners who file timely petitions an 
additional 45 days to supplement their 
petitions when all the record formats are 
available to the public. The Commission 
will issue a notice of availability to 
trigger that date. This additional time 
will enable petitioners to review the 
record formats in Order No. 493 and to 
supplement their petitions for rehearing. 
The Commission will then issue an 
order on rehearing in this docket and 
make any necessary changes to the 
implementation dates in the final rule. 

The Commission is also suspending 
the effective date of May 2,1988. The 
Commission will issue a notice that the 
record formats are available and 
establish a new effective date for Order 
No. 493. 

This order granting rehearing is 
effective on the date of issuance. This 
action does not constitute a grant or 
denial of petitions for rehearing on their 
merits in whole or in parL 

Pursuant to Rule 713(d) of the 
Commission's Rules of Practice and 
Procedure. 3 no answers to petitions for 
rehearing will be entertained by the 
Commission. 

By the Commission. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 88-10093 Filed 5-4-88; 8:45 am] 

BILLING CODE 6717-01-* 


18 CFR Parts 375 and 385 

(Docket No. RM87-25-000, Order No. 492) 

Regulations Delegating Authority 

Issued April 5.1988. 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

action: Final rule. 

summary: The Federal Energy' 
Regulatory Commission (Commission) is 
amending its regulations regarding the 
authority it has delegated to its staff. 
This rule reorganizes the existing 
regulations and adopts new regulations 
that delegate additional authority to 
office directors. The rule grants 
designated officials the authority to 
decide actions that are routine and 
warrant initial staff decision subject to 
appeal to the Commission. 

EFFECTIVE DATE: April 5, 1988. 


* See 15 U.S.C. 3416(a)(2) (1982) and 18 CFR 
385.713 (1987). 

a See 18 CFR 385.713 (1987). 
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for further information contact: 

Michael A. Stosser, Office of the 
General Counsel, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, DC 
20426. (202) 357-8530. 

SUPPLEMENTARY INFORMATION: 

Before Commissioners: Martha O. Hesse. 
Chairman; Anthony G. Sousa. Charles G. 
Stalon and Charles A. Trabandt. 

Final Rule 

/. Introduction 

The Federal Energy Regulatory 
Commission (Commission) is amending 
its regulations regarding the authority it 
has delegated to its staff. This rule 
reorganizes the existing regulations and 
adopts new regulations that delegates 
additional authority to office directors. 

II. Background 

The Commission has previously made 
several delegations to office directors 
and members of its staff. * 1 This final rule 
grants designated officials the authority 
to decide actions that are routine and 
warrant initial staff decision subject to 
appeal to the Commission. 

The Commission has broad statutory 
authority to perform any and all acts 
and make such rules as are necessary or 
appropriate to carry out its statutory 
functions. 2 Courts have held that 
agencies may delegate these powers to 
their employees. 3 Delegations which 
result in final decisions may be 
reviewed by the Commission. Such 
review acts as a safeguard in the 
exercise of delegated authority. 4 

A party may appeal a staff action 
made pursuant to delegated authority 
under 18 CFR 385.1902 (1987). 5 However, 


* The Commission has made several delegations 
through general rulemakings. These were 
"Delegations to Various Office Directors of Certain 
Commission Authority,” 43 FR 36.433 (Aug. 17, 

1978) ; “Chief Authority, et al.. Delegation of 
Authority. Final Regulation," 44 FR 46.449 (Aug. 8 

1979) ; “Delegation of the Commission's Authority to 
the Directors of Office of Electric Power Regulation. 
Office of the Chief Accountant, and Office of 
Pipeline and Producer Regulation.” 46 FR 29,700 
(lune 3,1981); and "Delegation of Authority,” 47 FR 
17,806 (Apr. 26,1982). In addition, the Commission 
has made numerous delegations in conjunction with 
specific rulemakings and orders. 

1 See, e.g., Section 309 of the Federal Power Act, 

16 U.S.C. 825h: section 16 of the Natural Gas Act 15 
U.S.C. 7l7o; and section 501(a) of the Natural Gas 
Policy Act of 1978.15 U.S.C. 3411. 

* Fleming v. Mohawk Wrecking & Lumber Co., 331 
U.S. 111, 121. 87 S. Ct. 1129,1134 (1947); O’Neal'v. 
U.S.. 140 F.2d 908 (6th Cir.). cert, denied. 322 U.S. 

729.64 S. Ct. 945 (1944): and see Davis. 
Administrative Law Treatise. 2d Ed., Vol. 1. 
sections 3.18 and 3.17 (1978). 

4 Davis, op. cit. t section 315. 

* Section 365.1902(a) provides: "Any staff action 
(other than a decision or ruling of presiding officer, 
as defined in Rule 102(e)(1). made in a proceeding 
set for hearing undei Subpart E of this part) taken 


this section does not confer an 
automatic appeal right from every action 
taken by staff pursuant to the delegation 
provisions. An appeal is appropriate 
“only if the identical action would have 
been final, and therefore subject to an 
^application for rehearing, had the 
Commission initially acted on it.” 6 A 
matter must deal with the merits of a 
case to the subject of appeal. 7 

III. Discussion 

Generally, the Commission is granting 
authority to rule on matters that are 
routine and do not raise new policy 
issues. The delegation regulations 
contained in Subpart C of Part 375 are 
amended by this rule as described 
below. 8 

A. Delegations to the Secretary 

The Secretary currently has authority 
to waive requirements of the 
Commission's rules that govern matters 
of form and to reject late-filed 
documents. In this rule, the Commission 
is granting the Secretary additional 
authority to reject any documents which 
do not meet the requirements of the 
Commission’s rules governing matters of 
form. 9 The Secretary is also delegated 
the authority to waive this requirement 
for good cause shown. This delegation 
rounds out the Secretary’s authority to 
act expeditiously on filings that do not 
comply with the Commission's 
requirements and thus cannot be acted 
on. 

The Commission is also delegating 
authority to the Secretary to institute 
procedures under Parts 41 and 158 of the 
Commission’s regulations for 
considering contested audit issues. 10 


pursuant to authority delegated to the staff by the 
Commission that would be final, but for the 
provisions of this section, may be appealed to the 
Commission by a party. A Commission decision on 
a petition for appeal is a prerequisite to a request 
for rehearing under Rule 713." 

• J.R. Ferguson and Associates. 20 FERC161.132, 
at 81.291 (Aug. 2,1982). 

1 Niagara Mohawk Power Corp., 29 FERC f 61.005 

(Oct. 2.1984) at 61.009 (dismissal of appeal without 

prejudice of claim that Office Director should have 

rejected preliminary permit applications where no 

decision had been made on the merits regarding the 

applications) and 61.012 n.8 (the acceptance of (and 

the issuance of public notice for) an application is 

not a final staff action subject to appeal). See also 
Tuolumne Regional Water District, 21 FERC | 61,125 
(Nov. 23.1982) at 61.353 (Stan's decision to accept 
an application for processing is not subject to 
appeal unless appellant can demonstrate a 
jurisdictional bar or irreparable injury.) 

9 Conforming changes and changes made to 
update the regulations are noted in the 
accompanying Appendix A. Office directors may 
generally delegate their authority to designees as 
noted in past and current 18 CFR 375.301(b). 

9 New $ 375.3<J2(hj. 

10 New 5 375.302(m). The proceedings are under 

Part 41, "Accounts, Records, and Memoranda” 

under the Commission's regulations implementing 


There are approximately 15 cases per 
year involving contested audit issues. 
The Commission makes this delegation 
concurrently with its delegation in this 
rule to the Chief Accountant to sign 
audit reports that contain contested 
issues, as is explained more fully below. 
Thus, if a person subject to the 
Commission’s accounting regulations 
does not agree to a shortened procedure 
(the submission of memoranda) or if any 
party in interest requests a hearing for a 
contested audit issue, the proceeding 
will be assigned for hearing by the 
Secretary in accordance with the 
Commission's procedural rules. 11 The 
Commission believes that this 
delegation will reduce the processing 
time for contested audits by 30 to 45 
days and will assist the prompt 
resolution of these audits. 

B. Delegations to the Chief Accountant 

The Commission is delegating new 
authority to the Chief Accountant in 
three areas. First, the Chief Accountant 
may sign audit reports in cases in which 
companies do not agree with the report, 
provided that notice is given of the 
opportunity for a hearing. 12 Currently, if 
the staff and a company disagree, the 
Commission issues a letter order 
summarizing the results of the audit, 
noting the company’s disagreement, and 
requesting the company to advise the 
Commission whether it consents to 
disposition of the matters on which 
there is disagreement under the 
shortened procedures provided in Part 
41 or 158 of the Commission’s 
regulations. There are about fifteen 
financial audits that are contested each 
year. This delegation allows the Chief 
Accountant to issue the letter order 
summarizing the results of audits which 
contain staff recommendations with 
which the company disagrees. It would 
reduce the processing times for each 
contested audit by about 30 to 45 days, 
and, along with the delegation to the 
Secretary to institute procedures, 
expedite resolution of these matters. 

Second, the Chief Accountant may 
approve requests by state and federal 
agencies to review audit working 
papers, subject to certain conditions, if 
the company being audited has no 
objection. 13 Commission authorization 


the Federal Power Act. 18 CFR Part 41. and Part 158. 
"Accounts. Records, and Memoranda” under the 
Commission’s regulations implementing the Natural 
Gas Act, 18 CFR Part 158. 

1 » 18 CFR 41.7 and 158.7 (1987). Sections 385.501 
and 385.502 of the Commission's rules which 
provide for setting matters for hearing are amended 
in this rule. 

19 New § 375.303(f). 

13 New § 375.303(h). 
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is required to make this information 
available. 14 The primary reason to 
delegate such authority is to be more 
responsive to the needs of those 
requesting access to the papers. There 
are about ten requests per year from the 
General Accounting Office and state 
public utility commissions. This 
delegation allows approval to be given 
in a more timely manner. 

Lastly, the Chief Accountant is 
authorized, in the absence of objections 
from the affected company, to require 
the company to take measures to correct 
billings that are in violation of 
Commission approved automatic 
adjustment tariffs" or related 
regulations. 18 The Office of the Chief 
Accountant examines billings made by 
gas and electric companies under 
automatic adjustment tariffs approved 
by the Commission to insure compliance 
with the terms and conditions of the 
tariffs and related Commission 
regulations. On occasion, technical 
violations of these regulations occur. In 
most cases, they do not have a 
significant dollar impact on tariff 
billings. The Commission is delegating 
authority to the Chief Accountant to 
resolve these violations, if the company 
agrees, through approving corrective 
measures, including recomputation and 
refunds. This delegation will allow these 
issues to be resolved quickly. 

C. Delegations to the Chief 
Administrative Law Judge 

The Chief Administrative Law Judge 
is given the authority to designate and 
substitute presiding officers. 16 
Previously his explicit authority to 
designate or substitute a presiding 
officer applied where the judge who 
presided over the receipt of evidence 
became unavailable. 17 This delegation 
gives the Chief Administrative Law 
Judge flexibility in assigning and 
substituting presiding officers. The 
Commission believes this delegation 
will enable the Chief Administrative 
Law Judge to manage the Commission’s 
docket of cases set for hearing more 
effectively since he may now distribute 
or redistribute the caseload as the need 
arises. 


14 See section 8(b) of the Natural Gas Act. 15 
U.S.C. 717g. section 301(b) of the Federal Power Act 
16 U.S.C. 825. and section 20(f) of the Interstate 
Commerce Act. 49 U.S.C 11901(c) (1987). 
l * New §375.303(i). 

New $ 375.304(b)(iii). 

17 18 CFR 385.708(c)(2) (1987). 


D. Delegations to the Director of the 
Office of Pipeline and Producer 
Regulation 

The Commission is delegating 
authority to the Director of the Office of 
Pipeline and Producer Regulation to 
grant or deny requests for waivers of the* 
requirements for statements and reports 
under Part 260 (statements and Reports 
(Schedules)) of the Commission’s 
regulations. 18 The Director has 
previously been able to extend the time 
for filing of reports and waive 
requirements for filing. 

E. Delegations to the Director of the 
Office of Electric Power Regulation 

Formerly, the Director of the Office of 
Electric Power Regulation was 
authorized to reject rate filings and 
other filings that failed to comply with 
the requirements of Section 405 of the 
Public Utility Regulatory Policies Act 
(PURPA) relating to exemptions from 
Part I of the Federal Power Act. In this 
rule, the Commission is granting the 
Director authority to reject rate filings 
that patently fail to comply with 
applicable statutory requirements or 
Commission rules, regulations, or 
orders. 18 The authority pertaining to 
other Section 405 PURPA filings has 
been transferred to the Director of the 
Office of Hydropower Licensing. 20 This 
delegation makes the authority of the • 
Director of the Office of Electric Power 
Regulation comparable to that of the 
Director of the Office of Producer and 
Pipeline Regulation. 21 It also permits 
prompt disposition of electric rate 
filings. 

F. Delegations to the Director of the 
Office of Economic Policy 

The Commission is delegating 
authority to the Director of the Office of 
Economic Policy to issue quarterly 
updates of the benchmark rate of return 
for public utilities 22 under the Federal 
Power Act. 23 The updates are prepared 
by a mechanical application of the 
formula established in a proceeding 
which is conducted through informal 
rulemakings. 24 Calculation of the 
updates is thus wholly ministerial and 
does not require formal action by the 
Commission itself. 28 


‘•New ft375.307(f)(2). 

»• New ft 375.308(a)(3). 

*° New ft 375.3T4(r). 

*» New ft 375.307(b)(2). formerly 18 CFR 
375.307(b)(2). 

” 18 CFR 37.3(a) (1987). 

** New ft 375.310(b). 

*♦ 18 CFR 37.4 (1987). 

,5 In a recent final rule updating the benchmark 
rate of return on common equity for the 
jurisdictional operations of electric public utiliUes. 
the Commission stated it will hold another annual 


G. Delegations to the Executive Director 

The Commission is delegating 
authority to the Executive Director to 
grant municipal exemptions from annual 
charges 26 under the Commission's 
regulators. 27 

H. Delegations to the Director of the 
Office of Hydropower Licensing 

The Commission is delegating 
authority to the Director of the Office of 
Hydropower Licensing to take 
additional action in two areas— 
enforcement and exemptions. 

The Commission is delegating to the 
Director the authority to require a 
licensee or an applicant to take actions 
necessary to comply with the 
Commission’s dam safety regulations 28 
or actions that are otherwise necessary 
to protect human life, health, property, 
or the environment. 29 This delegation 
will make enforcement action by the 
Commission more rapid and effective. 

The Commission is particularly 
concerned with the safety of projects 
that may be within its jurisdiction and 
are unlicensed. The Office of 
Hydropower Licensing is currently 
undertaking an inspection program to 
ensure that the owner of any unlicensed 
project within the Commission’s 
jurisdiction obtains a license and takes 
any safety measures that may be 
necessary for the safe operation of the 
project and the prevention of injury. 

The delegation to the Director relating 
to an unlicensed project confirms the 
Director’s authority to take action on an 
unlicensed project. It expressly states 
that the Director may ascertain the 
Commission's jurisdiction over an 
unlicensed project, require filing of a 
license application, and require that 
actions necessary to comply with the 
Commission’s dam safety regulations or 
otherwise protect human life, health, 
property, or the environment are 
undertaken. 80 

The Commission is also granting the 
Director authority to deny as well as 
grant applications for exemption 31 and 


generic rate of return proceeding and in that 
proceeding will decide whether to hold subsequent 
annual proceedings or to oonvert to periodic 
proceedings. See “Generic Determination of Rate of 
Return on Common Equity for Public Utilities,“ 
Docket No. RM67-35-000. Order No. 489 (Jan. 29 
1988). 53 Fed. Reg. 3342. 3359 (Feb. 5.1988). 

•• New ft 375.313(h). 

11 18 CFR 11.8 (1987). 

•• 18 CFR Part 12 (1987). 

*® New ft 375.314(g). Authority to require actions 
to comply with Part 12 of the Commission's 
regulations. 18 CFR Part 12 (1987) is already 
delegated in ft 12.4 of Title 18 CFR. 

•° New ft 375.314(h). 

»* New 5375.314(8)12). 
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the authority to reject or dismiss an 
application if an applicant does not 
correct deficiencies in the application or 
if an applicant fails to provide timely 
additional information 32 as required 
under Commission regulations. 33 

H. Other Amendments. 

The Commission also amends its 
Rules of Practice and Procedure to 
conform to the delegations regarding the 
institution of procedures for contested 
audit issues. 34 

IV. Effective Date 

The Administrative Procedure Act 
(APA) 38 requires that a notice of 
proposed rulemaking be published in the 
Federal Register and that an opportunity 
for comment be provided when an 
agency promulgates regulations. The 
APA sets forth exemptions to the notice 
and comment requirements if the rule is, 
inter alia, a rule of agency organization, 
procedure, or practice, or if the 
Commission for good cause finds that 
notice and comment procedures thereon 
are impracticable, unnecessary, or 
contrary to the public interest. 

These regulations delegating authority 
set forth internal procedures to be 
followed by the Commission’s staff. 

They relate to the performance of duties 
by the Commission staff and the way in 
which Commission business is 
conducted. The Commission finds that 
the rule is one of agency organization, 
procedure, or practice and that notice 
and public procedure thereon are not 
required. 

In addition, under the APA, a 
substantive rule does not become 
effective until 30 days after publication 
or service. 36 This rule is procedural, 
rather than substantive, and therefore 
may become effective immediately. 

List of Subjects 

18 CFR Part 375 

Authority delegations (Government 
agencies), Seals and insignia, Sunshine 
Act. 

18 CFR Part 385 

Administrative practice and 
procedure, Pipelines, Reporting and 
recordkeeping requirements. 

In consideration of the foregoing, the 
Commission amends Parts 375 and 385, 
Chapter I of Title 18, Code of Federal 
Regulations, as set forth below, effective 
April 15, 1988. 


”New §5375.314 (k)(2) and (k)(3). 

m 18 CFR 4.32 (a), (b), (d)(1). and (f) and 4.38 

987). 

14 18 CFR 385.501 and 385.502 (1987). 

55 5 U.S.C. 553(b) (1982). 

M 5U.S.C. 553(d) (1982). 


By the Commission. Commissioner 
Trabandt dissented in part with a separate 
statement attached. 

Lois D. Cashed. 

Acting Secretary. 

Opinion of Commission Charles A. 
Trabandt, Dissenting in Part 

I dissent in part as to three new 
specific delegations to the Director to 
the Office of Hydro Power Licensing 
(OHL). 

First, I dissent from the new 
delegation on environmental matters in 
new section 375.314(g). This allows the 
Director to require operators of projects 
to undertake actions to protect the 
environment under the following 
conditions: (i) where the Commission 
has not acted yet to establish 
environmental protection requirements 
in the license or permit articles and 
conditions applicable to a project; or (ii) 
where required actions would not be 
consistent fully with any such license 
articles or conditions already 
established by the Commission. 

I object to the provision for several 
reasons. First of all, the majority has 
failed to demonstrate any need for such 
new delegated authority. I see no reason 
for us to authorize the Director to 
impose on a project environmental 
protection measures before the 
Commission acts or outside any articles 
or conditions the Commission has 
already established. Additionally, such 
delegated authority would grant the 
Director a virtual “blank check” to order 
applicants, licensees and permittees to 
take almost any form of action the name 
of environmental protection, irrespective 
of pending or completed Commission 
action in the licensing process. We must 
not forget that current law requires that 
the licensing process reflect “equal 
consideration” of all relevant values, not 
only environmental concerns. 

My opposition to this delegation goes 
beyond that. Clearly, the Director’s new 
authority could also encompass issuing 
an order to an operating project to 
modify or cease operations without any 
prior notice to or participation by the 
Full Commission. Such unlimited 
delegation also offends the general 
notion that delegations be accompanied 
by specific guidelines for action and 
reflect already settled policy previously 
established by the Commission. 

Second, I dissent from the new 
delegation in new section 375.314(h). 
Here, the Commission empowers the 
Director to independently initiate an 
investigation of the jurisdictional status 
of an unlicensed existing project, make 
the jurisdictional determination, require 
the filing of a license, and require 
actions equivalent to those of section 


375.314(g). This new jurisdictional 
determination authority will codify an 
existing unauthorized practice of the 
Director over the past year, discussed in 
my opinion dissenting in part in the 
order issued by the Commission in 
Docket Nos. UL87-3-001 and UL87-&- 
001 in cases affecting two existing 
projects of the Fairfax County Water 
Authority. 

The threshold issue for me, as it 
should be for the Commission, in hydro 
licensing regulation is the jurisdictional 
status of a project and whether it must 
be licensed under the Federal Power 
Act. The mandatory licensing of existing 
projects under such jurisdictional 
determinations the Director makes can 
impose on operators significant 
financial, operational and construction 
requirements. 1 am not persuaded that 
there is, in the first instance, any 
justification for the year-old nation wide 
investigatory program, whether as a 
matter of law of policy as discussed in 
my opinion in the Fairfax County cases. 

But, even if there was such a 
persuasive justification, the actual 
jurisdictional determination should be 
vested in the Full Commission and not 
by delegation to the Director. The fact 
that the Director has already made 38 or 
more such wholly unauthorized 
determinations does not constitute 
persuasive justification. This delegation, 
in my judgment, is a plain and simple 
abdication of the Full Commission’s 
jurisdictional determination 
responsibilities with absolutely no 
redeeming public policy purpose. 

Finally, I dissent from the new 
delegation, in new sections 375.314(k)(2) 
and (k)(3), to the Director to reject or 
dismiss an application if an applicant 
does not correct deficiencies in the 
application or if an applicant fails to 
provide timely additional information. 
The Director of OHL in September and 
October 1985, used similar actions to 
dismiss over a 150 then pending 
applications as deficient All but a few 
of those projects were lost as a result of 
that dismissal effort. Eventually, when 
the occasional appeals of the Director’s 
actions reached the Full Commission, 
we granted further consideration to the 
projects and adopted a new “reasonable 
man” review standard for reversal of 
Director actions in place of the prior 
“arbitrary and capricious” standard. 

This new delegation effectively ratifies 
the general approach which lead to the 
1985 Director actions and codifies it for 
the future. 

Permitting project owners to appeal 
the Director's determinations to the Full 
Commission offers scant comfort. The 
appeal process, taking many months and 
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much effort, especially on the part of the 
large number of smaller and less 
financially capable project sponsors, 
does not provide a reasonable and 
practical procedural opportunity for 
them to challenge the Director’s actions. 
That was the result in 1985 and, 
unfortunately, could be the result again 
under this new delegation if projects are 
dismissed by the Director and then, as it 
were, financially drowned by the delays 
and expenses in the appeal process to a 
clearly unsympathetic, if not completely 
uninterested. Full Commission. I am 
concerned seriously that this delegation 
will, at a minimum, create the delegated 
authority and procedural dynamics to 
bring about that irresponsible result 
time and time again. 

In conclusion, I am reminded of a 
recent letter of March 17,1988, from 
Cong. John D. Dingell, in his capacity as 
Chairman of the Subcommittee on 
Oversight and Investigations, of the 
House Committee on Energy and 
Commerce. In that letter, which was 
critical of the Commission’s handling of 
cumulative impact assessments. 
Chairman Dingell commented that, “the 
subcommittee is interested in the FERC 
staff view * * * they are undoubtedly 
very capable, but under the law they are 
not the policy makers and they are not 
the people accountable to Congress 
* * * That is the role of the 
Commissioners.” I could not agree more 
completely with the distinguished 
Chairman of the Subcommittee. 

The Commissioners are the policy 
makers and hydro licensing authorities 
under the Federal Power Act and the 
Full Commission, not the staff, is 
accountable by law to Congress. The 
three areas of this delegation order 
discussed above, in the aggregate, 
constitute a significant delegation of our 
authority in hydro licensing to the staff 
and therefore to that extent an 
abdication of our statutory 
responsibilities. I cannot and will not 
support that clear and unambiguous 
result in this order. 

Charles A. Trabandt, 

Commissioner. 

PART 375—THE COMMISSION 

1. The authority citation of Part 375 is 
revised to read as follows: 

Authority: Omnibus Budget Reconciliation 


Act of 1986, 42 U.S.C. 7178; Electric 
Consumers Protection Act of 1988.16 U.S.C. 
791a note; Department of Energy 
Organization Act, 42 U.S.C. 7101-7532. E.O. 
12009. 3 CFR 1978 Comp., p. 142; 
Administrative Procedure Act. 5 U.S.C. 551- 
557 (1982); Federal Power Act, 16 U.S.C. 791- 
828c, as amended; Natural Gas Act, 15 U.S.C. 
7l7-717w. as amended; Natural Gas Policy 
Act of 1978.15 U.S.C. 3301-3432; Public 
Utility Regulatory Policies Act of 1978,16 
U.S.C. 2601 et seq., as amended. 

§375.301 (Amended) 

2. Section 375.301 is amended in 
paragraph (c) by removing “in contested 
cases” and inserting in its place “in 
uncontested cases.” 

3. Section 375.302 is amended by 
revising paragraphs (b) and (e), 
redesignating paragraph (g) as 
paragraph (f) and revising newly 
redesignated (f), redesignating and 
revising paragraph (h) as paragraph (g), 
adding a new paragraph (h), adding 
paragraph (m). and redesignating 
paragraphs (q) through (t) as (p) through 
(s), all to read as follows: 

Subpart C—Delegations 

§ 375.302 Delegations to the Secretary. 
***** 

(b) Except as provided in § 385.213 of 
this chapter, prescribe, for good cause, a 
different time than that required by the 
Commission’s Rules of Practice and 
Procedure for filing by public utilities, 
licensees, natural gas companies, and 
other persons of answers to complaints, 
petitions, motions, and other documents. 
Absent a waiver, no answers will be 
required to be filed by a party within 
less than ten days after the date of 
service of the document. 
***** 

(e) Pass upon motions to intervene 
before a presiding administrative law 
judge is designated. If a presiding 
administrative law judge has been 
designated, the provisions of 

§ 385.504(b)(12) of this chapter are 
controlling. 

(f) Deny motions for extensions of 
time (other than motions made while a 
proceeding is pending before a presiding 
officer as defined in § 385.102(e)), except 
that such motions may be granted in 
accordance with § 385.2008 of this 
chapter. 


(g) Reject any documents filed later 
than the time prescribed by an order or 
rule of the Commission, except that such 
documents may be accepted in 
accordance with § 385.2008 of this 
chapter. 

(h) Reject any documents filed that do 
not meet the requirements of the 
Commission’s rules which govern 
matters of form, except that such 
documents may be accepted in 
accordance with § 385.2001 of this 
chapter for good cause shown. 
***** 

(m) Issue notices or orders instituting 
procedures to be followed concerning 
contested audit issues under Parts 41 or 
158 of this chapter either when the 
utility: 

(1) Initially notifies the Commission 
that it requests disposition of a 
contested issue pursuant to §§ 41.7 or 
158.7 of this chapter; or 

(2) Requests disposition of a contested 
issue pursuant to the shortened 
procedures provided in §§ 41.3 or 158.3 
of this chapter. 

***** 

4. Section 375.303 is amended by 
revising paragraphs (f) and (g) and 
adding new paragraphs (h) and (i), to 
read as follows: 

§ 375.303 Delegations to the Chief 
Accountant. 

***** 

(f) Pass upon actual legitimate original 
cost and depreciation thereon and the 
net investment in jurisdictional 
companies and revisions thereof, and 
sign audit reports resulting from the 
examination of the books and records of 
jurisdictional companies, 

(1) If the company agrees with the 
audit report, or 

(2) If the company does not agree with 
the audit report, provided that 
notification of the opportunity for a 
hearing under Section 301(a) of the 
Federal Power Act or Section 8(a) of the 
Natural Gas Act accompanies the audit 
report. 

(g) Deny or grant, in whole or in part, 
petitions for waiver of the fees 
prescribed in §§ 381.301, 381.506, 

381.507, and 381.508 of this chapter in 
accordance with § 381.106(b) of this 
chapter. 

(h) Pass upon and approve requests 
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by state and federal agencies to review 
staff audit working papers if the 
company agrees to the release of the 
audit working papers provided: 

(1) The papers are examined at the 
Commission; and 

(2) The requester 

(i) Only makes general notes 
concerning the contents of the audit 
working papers, 

(ii) Does not make copies of the audit 
working papers, and 

(iii) Does not remove the audit 
working papers from the area 
designated by the Chief Accoun tanL 

(i) With regard to billing errors noted 
as a result of Commission staffs 
examination of automatic adjustment 
tariffs approved by the Commission, 
approve corrective measures, including 
recomputation of billing and refunds, to 
the extent the company agrees. 

5. Section 375.304 is revised to read as 
follows: 

§ 375.304 Delegations to the Chief 
Administrative Law Judge. 

(a) The Commission authorizes the 
Chief Administrative Law Judge and the 
Administrative Law Judge designated by 
the Chief Administrative Law Judge to 
exercise the power granted to a 
Presiding Officer by Part 385, 
particularly § 385.504 of this chapter. 

(b) The Commission authorizes the 
Chief Administrative Law Judge to 

(1) For those proceedings pending 
under Subpart E of Part 385 of this 
chapter: 

(ij Consolidate for hearing two or 
more proceedings on any or all issues, 

(ii) Sever two or more proceedings or 
issues in a proceeding, 

(iii) Designate and substitute presiding 
officers, and 

(iv) Extend any close or record date 
ordered by the Commission in a 
proceeding for good cause. 

(2) For proceedings under Subparts I 
and J of Part 385 of this chapter, 
designate presiding officers who will 
have all the authorities and duties 
vested in presiding officers by those 
rules and other applicable rules in 
conducting proceedings pursuant to 
sections 503(c) and 504(b)(1) of the 
Department of Energy Organization Act, 
42U.S.C. 7193(c) and 7194(b)(1) (1982). 

(3) Deny or grant, in whole or in part, 
petitions for waivers of fees prescribed 
in §§ 381.303 and 381.304 of this chapter 
in accordance with $ 381.106 of this 
chapter. 

6. Section 375.307 is revised to read as 

follows: 


§ 375.307 Delegation to the Director of the 
Office of Pipelines and Producer 
Regulation. 

The Commission authorizes the 
Director of the Office of Pipeline and 
Producer Regulation or the Director’s 
designee to: 

(a) Take appropriate action on the 
following types of uncontested 
applications for authorizations and 
uncontested amendments to 
applications and authorizations and 
impose appropriate conditions: 

(1) Applications or amendments 
requesting authorization for the 
construction or acquisition and 
operation of facilities that have a 

• construction or acquisition cost of less 
than $5,000,000; 

(2) Abbreviated applications and 
amendments thereto, pursuant to § 157.7 
(b). (c). (d), (e), and (g) of this chapter, 
including requests for waiver of single 
project and annual cost limits as 
prescribed in § 157.7(b)(1), (c) (d), and 
(g) of this chapter; 

(3) Applications by a pipeline for the 
abandonment of pipeline gas purchase 
facilities with a construction cost of less 
than $1,000,000 or for the deletion of 
delivery points. This authority shall be 
exercised only if the producer servicing 
the jurisdictional pipeline has received 
Commission approval to abandon 
service to the pipeline or if the producer 
servicing the jurisdictional pipeline has 
demonstrated that the gas involved is 
not subject to section 7(b) of the Natural 
Gas Act by operation of section 
601(a)(1) (A) or (B) of the Natural Gas 
Policy Act of 1978; 

(4) Applications to abandon pipeline 
or producer facilities or services (other 
than budget applications) involving a 
specific customer or customers, if such 
customer or customers have agreed to 
the abandonment; 

(5) Applications for temporary and 
permanent certificates (and for 
amendments thereto) for the 
transportation, exchange or storage of 
natural gas, provided that the estimated 
cost of construction of the certificate 
applicant’s related facility is less than 
$5,000,000 as provided in 5 375.307(a)(3) 
of this chapter; 

(6) Blanket certificate applicattons by 
interstate pipelines and local 
distribution companies served by 
interstate pipelines filed pursuant to 

§§ 284.221 and 284.224 of this chapter; 
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(7) Applications for temporary 
certificates pursuant to § 157.17 of this 
chapter. 

(8) Applications for temporary and 
permanent certificates of public 
convenience and necessity by 
independent producers pursuant to 
§§ 157.23,157.28, and 157.40 of this 
chapter; 

(9) Applications to take the following 
actions pursuant to section 7(c) of the 
Natural Gas Act, if such applications 
provide that the sales volumes remain 
within total existing contract demand 
and certificate levels: 

(i) Change delivery points for existing 
sales customers, 

(ii) Add new delivery points for 
existing sales customers, and 

(iii) Change volumes of gas to be 
delivered from one to another of an 
existing sales customer’s delivery 
points; 

(10) Petitions to amend certificates to 
conform to actual construction; 

(11) Applications and amendments 
requesting authorizations filed pursuant 
to section 7(c) of the Natural Gas Act for 
new or additional service to right-of- 
way grantors either directly or through a 
distributor, where partial consideration 
for the granting of the right-or-way was 
the receipt of gas service pursuant to 
section 7(c) of the Natural Gas Act; 

(12) Applications for blanket 
certificates of public convenience and 
necessity pursuant to Subpart F of Part 
157 of this chapter, including waiver of 
project cost limitations on §§ 157.208 
and 157.215 of this chapter, and the 
convening of informal conferences 
during the 30-day reconciliation period 
pursuant to the procedures in 

§ 157.205(f) of this chapter; 

(13) Applications for certificates of 
public convenience and necessity for 
off-system sales, pursuant to the 
Statement of Policy issued April 25,1983 
in Docket No. PL83-2-000; 

(14) Applications pertaining to 
approval of changes in customer names 
where there is no change in rate 
schedule, rate or other incident of 
service; 

(15) Applications for approval of 
customers rate schedule shifts; 

(16) Applications filed under section 
1(c) of the Natural Gas Act and Part 152 
of this chapter, for declaration of 
exemption from the provisions of the 
Natural Gas Act and certificates held by 
the applicant; 


* 
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(17) Certificates and related rate 
schedules of an independent producer, 
to the extent the service is no longer 
subject to Commission jurisdiction 
under the Natural Gas Act including: 

(i) Vacating the order previously 
issued granting a certificate of public 
convenience and necessity; and 

(ii) Cancelling the prior acceptance of, 
and permitting withdrawal of, the 
related rate schedule upon request of 
the filing party or if the certificate or 
application is currently being or has 
been previously withdrawn; and 

(18) Offers of settlement in the 
Independent Oil and Gas Association of 
West Virginia proceedings in Docket 
Nos. RI74-188 and RI75-21, that are 
substantially similar to settlements 
previously approved by the 
Commissions therein. 

(b) Act upon filings for all initial rate 
schedules, rate schedule changes and 
notices of changes in rates submitted by 
gas companies and impose such 
appropriate conditions to the following 
extent, in uncontested cases: 

(1) Accept a tariff or rate schedule 
filing, except a major pipeline rate 
increase under § 154.303(e) and 

§ 154.63(a)(2) of this chapter, and under 
section 4(e) of the Natural Gas Act, if it 
complies with all applicable statutory 
requirements, and with all applicable 
Commission rules, regulations, and 
orders for which a waiver has not been 
granted, or if a waiver has been granted 
by the Commission, if it complies with 
the terms of such waiver. 

(2) Reject a tariff or rate schedule 
filing, if it patently fails to comply with 
applicable statutory requirements and 
with all applicable Commission rules, 
regulations and orders for which a 
waiver has not been granted; 

(3) Advise the filing party of any 
actions taken under paragraphs (b)(1) or 
(b)(2) of this section and designate rate 
schedules, rate schedules changes, and 
notices of changes in rates, and the 
effective date thereof; 

(4) Accept rate filings of jurisdictional 
natural gas companies which involve 
replacement and rollover contracts; and 

(5) Accept statements of eligibility 
filed under § 2.56(p) of this chapter by 
producers of natural gas, as defined in 
§§ 154.91 and 157.40 of this chapter. 

(c) Take the following actions under 
the Natural Gas Policy Act of 1978: 

(1) Compute, for each month, pursuant 
to section 101(b)(6) of the Natural Gas 
Policy Act of 1978, the maximum lawful 
prices prescribed under Title I of the act 
and the monthly equivalent of the 
annual inflation adjustment factor for 
each such month, and publish as soon as 
possible thereafter such prices and such 


factor for such month in the Federal 
Register; 

(2) Notify jurisdictional agencies 
within 45 days after the date on which 
the Commission receives notice 
pursuant to § 274.104 of this chapter of a 
well category determination by a 
jurisdictional agency that the notice is 
incomplete, in accordance with 

§ 275.202(b)(2) of this chapter; and 

(3) Pass upon an uncontested request 
for extension of time to file a report for 
an extension of authorization to sell 
natural gas under section 311(b) of the 
Natural Gas Policy Act of 1978 when 
such report must be filed pursuant to 

§ 284.148(c) of this chapter. If such 
report for which an extension of time 
has been granted by the Director under 
this paragraph is filed late, the Director 
will notify the one making such filing 
that there will be 90 days for 
Commission consideration of extension 
of authorization requested by the report, 
after which time an extension of 
authorization is deemed granted if the 
Commission has not acted. 

(d) Take appropriate action on the 
following: 

(1) Any notice of intervention or 
petition to intervene, filed in an 
uncontested application or an 
uncontested rate schedule proceeding; 

(2) An uncontested request from one 
holding an authorization, granted 
pursuant to the Director’s delegated 
authority, to vacate all or part of such 
authorization; 

(3) Petitions to permit after an initial 
60-day period one additional 60-day 
period of exemption pursuant to 

§ 284.264(b) of this chapter where the 
application or extension arrives at the 
Commission later than 45 days after the 
commencement of the initial period of 
exemption; and 

(4) Applications for extensions of time 
to file required reports, data, and 
information and to perform other acts 
required at or within a specific time by 
any rule, regulation, license, permit, 
certificate, or order by the Commission. 

(e) Undertake the following actions: 

(1) Compute, for each calendar year, 
the project limits specified in Table I of 
§ 157.208 and Table II of § 157.215(a) of 
this chapter, adjusted for inflation, and 
publish such limits as soon as possible 
thereafter in the Federal Register; 

(2) Issue reports for public information 
purposes. Any report issued without 
Commission approval must: 

(i) Be of a noncontroversial nature, 
and 

(ii) Contain the statement, “This 
report does not necessarily reflect the 
view of the Commission,” in bold face 
type on the cover; 


(3) Initiate an annual survey of the 
impact of winter gas supply (Omnibus 
Report); 

(4) Issue and sign deficiency letters 
regarding natural gas applications; 

(5) Accept for filing, data and reports 
required by Commission orders, or 
presiding officers’ initial decisions upon 
which the Commission has taken no 
further action, if such filings are in 
compliance with such orders or 
decisions and, when appropriate, notify 
the filing party of such acceptance; 

(6) Reject requests which patently fail 
to comply with the provisions of 

§ 157.205(b) of this chapter; and 

(7) Grant any producer’s uncontested 
application for abandonment, in 
accordance with § 2.77 of this chapter. 

(f) Take appropriate action on 
requests or petitions for waivers of: 

(1) Any action incidental to the 
exercise of delegated authority, 
including waiver of notice as provided 
in section 4(d) of the Natural Gas Act. 
provided the request conforms to the 
requirements of § 385.2001 of this 
chapter; 

(2) Filing requirements for statements 
and reports under Part 260 of this 
chapter; 

(3) Fees prescribed in §§ 381.201. 
381.202, 381.203, 381.204, 381.205, 381.206. 
381.207, 381.208, 381.209, 381.401, 381.402. 
381.403, and 381.404 of this chapter in 
accordance with § 381.106(d) of this 
chapter, and 

(4) Annual charges prescribed in 

§ 382.202 of this chapter in accordance 
with the standard set forth in § 382.106 
of this chapter. 

7. Section 375.308 is revised to read as 
follows: 

§ 375.308 Delegations to the Director of 
the Office of Electric Power Regulation. 

The Commission authorizes the 
Director of the Office of Electric Power 
Regulation or the Director's designee to: 

(a) Take the following actions with 
respect to rates, rate schedules, and rate 
filings: 

(1) Accept for filing all uncontested 
initial rate schedules and uncontested 
rate schedule changes submitted by 
public utilities, including changes which 
would result in rate increases; waive the 
requirement of statutory notice for good 
cause shown; advise the filing party of 
such acceptances; and designate rate 
schedules and the effective dates 
thereof; 

(2) Approve uncontested rates and 
rate schedules filed by the Secretary of 
Energy, or his designee, for power 
developed at projects owned and 
operated by the Federal government and 
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for services provided by Federal power 
marketing agencies; 

(3) Reject a rate Filing, unless 
accompanied by a request for waiver in 
conformity with § 385.2001 of this 
chapter, if it fails patently to comply 
with applicable statutory requirements 
or Commission rules, regulations, and 
orders. 

(b) Take appropriate action on 
uncontested applications for; 

(1) The sale or lease or other 
disposition of facilities, consolidation of 
facilities, and acquisition of securities of 
public utilities under section 203 of the 
Federal Power Act; 

(2) Interlocking positions under 
section 305(b) of the Federal Power Act; 

(3) Exemptions pursuant to 5 290.601 
of this chapter, extensions pursuant to 
§ 290.602 of this chapter, and 
withdrawals of exemptions and 
extensions pursuant to § 290.603 of this 
chapter; 

(4) Certification of the qualifying 
status for small power production and 
cogeneration facilities under § 292.207 of 
this chapter; and 

(5) The extension of time for public 
utilities to file required reports, data, 
and information and to do other acts 
required to be done within a specific 
time period by any rule, regulation, or 
order of the commission. 

(c) Take appropriate action on: 

(1) Notices of intervention or petitions 
to intervene in an uncontested rate 
schedule proceeding; 

(2) Requests for authorization for a 
designated representative to post and 
file rate schedules of public utilities 
which are parties to the same rate 
schedule; and 

(3) Filings relating to uncontested 
nonexempt qualifying small power 
production facilities, including action on 
requests for waivers of the 
Commission’s regulations under the 
Federal Power Act and related 
authorizations consistent with 
Massachusetts Refusetech, Inc., 31 
FERC U 61, 048 (1985), and the orders 
cited therein without limitation as to 
whether qualifying status is by 
Commission certification or notice of 
qualifying status, provided that in the 
case of a notice of qualifying status, any 
waiver is granted on condition that the 
Tiling party has correctly noticed the 
facility as a qualifying facility. 

(d) Undertake the following actions: 

(1) Redesignate proceedings, rate 

schedules, and other authorizations and 
Tilings to reflect changes in the names of 
persons and municipalities subject to 
invoking Commission jurisdiction under 
the Federal Power Act, where no 
substantive changes in ownership, 


corporate structure or domicile, or 
jurisdictional operation are involved; 

(2) Issue deficiency letters regarding 
electric rate schedule filings, refund 
reports, corporate applications for the 
sale, lease or disposition of property, 
consolidation of facilities, acquisition of 
securities of public utilities and 
applications to hold interlocking 
positions; 

(3) With respect to amendments to 
agreements, contracts, and rate 
schedules (including approved rate 
settlements), and data and reports 
submitted by public utilities pursuant to 
Commission opinions, orders, decisions 
or other actions or presiding officers’ 
initial decisions: 

(i) Accept for filing any amendment, 
contract, rate schedule, data and reports 
which are in compliance and, when 
appropriate, notify the filing party of 
such acceptance; or 

(ii) Reject for filing any amendment, 
contract, rate schedule, data, and 
reports which are not in compliance or 
not required and. when appropriate, 
notify the filing party of such rejection; 
and 

(4) Adopt final allocations of costs for 
Federal multiple-purpose reservoir 
projects for which the Commission has 
statutory responsibility, and review and 
comment on cost allocations prepared 
by others. 

(e) Take appropriate action on 
requests or petitions for waivers of: 

(1) Filing requirements for matters 
which are the subject of delegated 
authority, provided the request conforms 
to the requirement of § 385.2001 of this 
chapter; 

(2) Fees prescribed in §§ 381.502, 
381.503, 381.504. 381.505, 381.509, 381.510. 
381.511, and 381.512 of this chapter in 
accordance with § 381.106(b) of this 
chapter; 

(3) The requirements of Subpart C of 
Part 292 of this chapter governing 
cogeneration and small power 
production facilities made by any state 
regulatory authority or nonregulated 
electric utility pursuant to § 292.403 of 
this chapter; and 

(4) Annual charges prescribed in 

§ 382.201 of this chapter in accordance 
with the standard set forth in § 382.105 
of this chapter. 

8. Section 375.310 is added to read as 
follows: 

§ 375.310 Delegations to the Director of 
the Office of Economic Policy. 

The Commission authorizes the 
Director of the Office of Economic 
Policy, or the Director’s designee, to 
issue quarterly updates of the 
benchmark rate of return on common 
equity for the jurisdictional operations 


of public utilities under Part 37 of this 
chapter. 

9. Section 375.313 is amended by 
adding new paragraphs (e) through (h). 

§ 375.313 Delegations to the Executive 
Director. 

***** 

(e) Determine the annual charges for 
administrative costs, for use of United 
States lands, and for use of Government 
dams or other structures. 

(f) Grant or deny waiver of penalty 
charges for late payment of annual 
charges. 

(g) Give credit for overpayment of annual 
charges. 

(h) Deny or grant, in whole or in part, 
petitions for exemption from annual 
charges under § 11.6 of this chapter for 
state and municipal licensees. 

10. Section 375.314 is revised to read 
as follows: 

§ 375.314 Delegations to the Director of 
the Office of Hydropower Licensing. 

The Commission authorizes the 
Director of the Office of Hydropower 
Licensing or the Director’s designee to: 

(a) Take appropriate action on 
uncontested applications and on 
applications for which the only motion 
or notice of intervention is filed by a 
competing preliminary permit or 
exemption applicant that does not 
propose and substantiate materially 
different plans to develop, conserve, and 
utilize the water resources of the region 
for the following: 

(1) Licenses (including original, new, 
and transmission line licenses) under 
Part I of the Federal Power Act; 

(2) Exemptions from all or part of the 
licensing requirements of Part I of the 
Federal Power Act; and 

(3) Preliminary permits for proposed 
projects. 

(b) Take appropriate action on 
uncontested applications for: 

(1) Amendments (including changes in 
the use or disposal of water power 
project lands or waters or in the 
boundaries of water power projects) to 
licenses (including original, new, and 
transmission line licenses) under Part I 
of the Federal Power Act, exemptions 
from all or part of the requirements of 
Part I of the Federal Power Act, and 
preliminary permits; and 

(2) Surrenders of licenses (including 
original and new), exemptions, and 
preliminary permits. 

(c) Take appropriate action on the 
following: 

(1) Determinations or vacations with 
respect to lands of the United States 
reserved from entry, location, or other 
disposal under section 24 of the Federal 
Power Act; 
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(2) Transfer of a license under section 
8 of the Federal Power Act; 

(3) Applications for the surrender of 
transmission line licenses pursuant to 
Part 8 of this chapter; 

(4) Motions filed by licensees, 
permittees, exemptees, applicants, and 
others requesting an extension of time to 
file required submittals, reports, data, 
and information and to do other acts 
required to be done at or within a 
specific time period by any rule, 
regulation, license, exemption, permit, 
notice, letter, or order of the 
Commission in accordance with 

§ 385.2008 of this chapter; 

(5) Declarations of intent and petitions 
for declaratory orders concerning the 
Commission's jurisdiction over a 
hydropower project under the Federal 
Power Act; 

(6) New or revised exhibits, studies, 
plans, reports, maps, drawings, or 
specifications, or other such filings made 
voluntarily or in response to a term or 
condition in a preliminary permit 
license, or exemption issued for a 
hydropower project, or in response to 
the requirements of an order of the 
Commission or presiding officer’s initial 
decision concerning a hydropower 
project; 

(7) Requests by applicants to 
withdraw, pursuant to § 385.216 of this 
chapter, any pleadings under Part I of 
the Federal Power Act and any 
pleadings related to exemptions from all 
or part of Part I of the Federal Power 
Act; 

(8) Requests by licensees for 
exemption from: 

(i) The requirement of filing FERC 
Form No. 80, Licensed Projects 
Recreation, under § 8.11 of this chapter; 
and 

(ii) The fees prescribed in § 381.302(a) 
of this chapter in accordance with 

§ 381.302(c) of this chaper and the fees 
in § 381.305 of this chapter, in 
accordance with § 381.106 of this 
chapter; 

(9) Requests for waivers incidental to 
the exercise of delegated authority 
provided the request conforms to the 
requirements of § 385.2001 of this 
chapter; 

(10) Proposals for the development of 
water resources projects submitted by 
other agencies of the Federal 
government for Commission review or 
comment. The Director shall direct 
comments, when necessary, to the 
sponsoring agency on matters including, 
but not limited to, the need for, and 
appropriate size of, any hydroelectric 
power installation proposed by any 
other agency of the Federal government; 


(11) The reasonableness of disputed 
agency cost statements pursuant to 
§ 4.303(d) of this chapter. 

(d) Issue an order pursuant to section 
5 of the Federal Power Act to cancel a 
preliminary permit if the permittee fails 
to comply with the specific terms and 
conditions of the permit; provided: 

(1) The Director gives notice to the 
permittee of probable cancellation do 
less than 30 days prior to the issuance of 
the cancellation order, and 

(2) The permittee does not oppose the 
issuance of the cancellation order. 

(e) Issue an order to revoke an 
exemption of a small conduit 
hydroelectric facility from the licensing 
provisions of Part I of the Federal Power 
Act granted pursuant to § 4.93 of this 
chapter, or an exemption of a small 
hydroelectric power project from the 
licensing provisions of Part I of the 
Federal Power Act granted pursuant to 

§ 4.105 of this chapter if the exemption 
holder fails to begin or complete actual 
construction of the exempted facility or 
project within the time specified in the 
order granting the exemption or in 
Commission regulations at § 4.94(c) or 
§ 4.106(c) of this chapter, provided: 

(1) The Director gives notice to the 
exemption holder by certified mail of 
probable revocation no less than 30 
days prior to the issuance of the 
revocation order, and 

(2) The holder of the exemption does 
not oppose the issuance of the 
revocation order. 

(f) Issue an order pursuant to section 
13 of the Federal Power Act to terminate 
a license granted under Part I of the 
Federal Power Act if the licensee fails to 
commence actual construction of the 
project works within the time prescribed 
in the license, provided: 

(1) The Director gives notice by 
certified mail to the licensee of probable 
termination no less than 90 days prior to 
the issuance of the termination order, 
and 

(2) The licensee does not oppose the 
issuance of the termination order. 

(g) Require licensees and applicants 
for water power projects to make 
repairs to project works, take any 
related actions for the purpose of 
maintaining the safety and adequacy of 
such works, make or modify emergency 
action plans, have inspections by 
independent consultants, and perform 
other actions necessary to comply with 
Part 12 of this chapter or otherwise 
protect human life, health, property, or 
the environment. 

(h) For any unlicensed or unexempted 
hydropower project, take the following 
actions: 

(1) Conduct investigations to ascertain 
the Commission's jurisdiction. 


(2) Make preliminary jurisdictional 
determinations, and 

(3) If a project has been preliminarily 
determined to require a license, issue 
notification of the Commission's 
jurisdiction; require the filing of a 
license application; and require that 
actions necessary to comply with Part 
12 of this chapter or otherwise protect 
human life, health, property, or the 
environment are taken. 

(i) Take appropriate action on 
uncontested settlements among non- 
Federal parties involving headwater 
benefits. 

(j) Dismiss applications for licenses 
and approve the withdrawal of 
applications for hydropower project 
licenses, in instances where no petition 
for or notice of intervention contending 
that licensing is required under Part I of 
the Federal Power Act has been filed 
and the Director determines that 
licensing is not required by such Part L 

(k) Reject or dismiss an application 
filed under Part I of the Federal Power 
Act or an application for an exemption 
from some or all of the requirements of 
Part I of the Federal Power Act if: 

(l) An application is patently deficient 
under § 4.32(d)(2)(i); 

(2) A revised application 

(i) Does not conform to the 
requirements of §5 4.32(a), 4.32(b), or 
4.38, under § 4.32(d)(1) or 

(ii) If revisions to an application are 
not timely submitted under § 4.32(d)(1): 
or 

(3) The applicant fails to provide 
timely additional information, 
documents, or copies of submitted 
materials under § 4.32(f). 

(l) Redesignate proceedings, licenses, 
and other authorizations and filings to 
reflect changes in the names of persons 
and municipalities subject to or invoking 
Commission jurisdiction under the 
Federal Power Act, where no 
substantive changes in ownership, 
corporate structure or domicile, or 
jurisdictional operation are involved. 

(m) Determine payments for 
headwater benefits from the operation 
of Federal reservoir projects. 

(n) Determine whether to allow a 
credit against annual charges for the use 
of government dams or other structures 
billed to licensees each year for 
contractual payments for the 
construction, operation, and 
maintenance of a Federal dam. 

(o) Prepare and issue comments on 
general water policy and planning issues 
for the use of the Director of the Water 
Resources Council or the Assistant 
Secretaries of the Department of Energy. 

(p) Prepare and transmit letters 
concerning power site lands to the 
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Bureau of Land Management and the 
U.S. Geological Survey; respond to 
routine requests for information and any 
non-docketed correspondence; prepare 
and transmit letters requesting 
comments or additional information on 
applications for hydropower project 
licenses, preliminary permits, 
exemptions, amendments of licenses, 
permits, or exemptions, and other 
similar matters from Federal, state, and 
local agencies, from applicants, and 
from other appropriate persons; and 
prepare and transmit letters regarding 
whether transmission lines are works of 
a hydropower project and are required 
to be licensed. 

(q) Reject an application or other 
filing under Section 405 of the Public 
Utility Regulatory Policies Act of 1978. 
unless accompanied by a request for 
waiver in conformity with 5 385.2001 of 
this chapter, if it fails patently to comply 
with applicable statutory requirements 
or Commission rules, regulations, and 
orders. 

PART 385—RULES OF PRACTICE AND 
PROCEDURE 

11. The authority citation of Part 385 
continues to read as follows: 

Authority: Department of Energy 
Organization Act 42 U.S.C. 7101-7352 (1982); 
E,0.12009, 3 CFR 1978 Comp., p. 142; 
Administrative Procedure Act. 5 U.S.C. 551- 
557 (1982); Independent Offices 
Appropriations Act, 31 U.S.C. 9701 (1982); 
Federal Power Act, 16 U.S.C. 791-825r (1982); 
Natural Gas Act, 15 U.S.C. 717-717w (1982); 
Natural Gas Policy Act, 15 U.S.C. 3301-3432 
(1982); Public Utility Regulatory Policies Act. 

16 U.S.C. 2601-2645 (1982); Interstate 
Commerce Act, 49 U.S.C. 1-27 (1976), unless 
otherwise noted. 

12. Section 385.501 is revised to read 
as follows: 

§385.501 Applicability (Rule 501). 

This subpart applies to any 
proceeding, or part of a proceeding, that 
the Commission or the Secretary under 
delegated authority sets for a hearing to 
be conducted in accordance with this 
subpart. 

13. In § 385.502, paragraph (a)(2) is 
revised to read as follows: 

§ 385.502 Initiation of hearing (Rule 502). 

' ( a ) Notice or order initiating hearing . 

(2) Notice by the Secretary at the 
direction of the Commission or under 
delegated authority; or 

• ♦ * * ♦ 

[FR Doc. 88-9846 Filed 5-4-88; 8:45 am] 

ttUJNG COOE 6717-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 101 

l Docket No. 85P-0119I 

Food Labeling; Exemption of Required 
Label Statements on Food Containers 
With Separate Lids 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is broadening an 
exemption from the food labeling rule 
that requires certain label statements to 
appear on the same label panel. 
Presently the exemption applies to 
containers of certain dairy foods and 
frozen confections that have separate 
lids and that meet other qualifications. 
The amendment will make the 
exemption applicable to all foods 
meeting the container and labeling 
specifications. 
date: Effective May 5,1988. 

FOR FURTHER INFORMATION CONTACT: 
Terry C. Troxell, Center for Food Safety 
and Applied Nutrition (HFF-312), Food 
and Drug Administration, 200 C Street 
SW., Washington, DC 20204, 202-485- 
0229. 

SUPPLEMENTARY INFORMATION.* In the 
Federal Register of December 27,1985 
(50 FR 52937), FDA published a proposal 
to exempt all foods in qualifying 
containers from the food labeling rule 
that requires placement of certain label 
statements on a single label panel (21 
CFR 101.2(d)(1)). For a food to qualify 
for this exemption (21 CFR 101.2(d)(2)), 
its container must meet all of the 
following conditions: (1) The container 
has a separate lid and body; (2) the lid 
qualifies for and is used as a principal 
display panel; and (3) the container 
bears nutrition labeling in accordance 
with 21 CFR 101.9. The proposal was 
based in part on a petition from the 
National Association of Margarine 
Manufacturers (NAMM). Prior to this 
rulemaking, this labeling exemption was 
limited to certain dairy foods and frozen 
confections. 

Without the 5 101.2(d)(2) exemption, 
the label statements that are generally 
required by § § 101.2 (b) and (d)(1) to be 
placed on a single panel are as follows: 
The ingredient statement (§ 101.4); the 
name and place of business of the 
manufacturer, packer, or distributor 
(§ 101.5); the number cf servings 
(§ 101.8); nutrition labeling {§ 101.9); 
label warnings (§ 101.17); cholesterol, 
fat, and fatty acid labeling (§ 101.25); 


and labeling for foods for special dietary 
use (21 CFR Part 105). Some of these 
label statements, such as nutrition 
labeling, are required only under certain 
conditions. These conditions are given 
in specific labeling regulations. 

The purpose for establishing the 
§ 101.2(d)(2) exemption was to permit 
separation of certain of the above 
required label information so that the 
same container body, i.e., a generic 
body, can be used to package several 
products. For example, the name and 
address of the responsible firm is 
permitted to appear on the lid, separate 
from the nutrition labeling and the 
ingredient statement that appear on the 
body of the container. Thus, the 
exemption makes it possible for several 
distributors of the same food to use the 
same container body that is 
lithographed with the same nutrition 
and ingredient information (generic 
container body). This reduces labeling 
costs because one rather than several 
differently printed container bodies is 
required and cost per container is 
minimized by printing larger quantities 
of containers in a production run. Thus, 
the limited exemption from the single 
panel grouping requirement to permit 
use of generic container bodies would 
benefit manufacturers and consumers by 
lowering labeling costs without 
decreasing the label information 
provided to consumers. 

Four comments were received, 
including comments from NAMM, two 
other food industry trade associations, 
and an attorney. These comments 
generally supported the proposal. One 
comment, how r ever, pointed out an error 
in the preamble of the proposal 
regarding what label statements must 
appear on the same label panel. Another 
comment requested an expansion of the 
exemption. A discussion of the two 
issues raised in the comments and the 
agency’s responses follows. 

1. One comment concerned an error in 
the preamble to the proposal. The 
comment pointed out that § 101.2(d)(1) 
does not require all label statements to 
be placed on a single panel of the label. 

FDA agrees with the comment. The 
requirement in § 101.2(d)(1) to place 
certain label information on a single 
panel of the label pertains only to the 
label information specified in § 101.2(b) 
(this information is outlined in the 
introduction to this document) to be 
listed on either the principal display 
panel or the information panel. The 
requirement to place these label 
statements on a single panel does not 
apply to other required label statements, 
such as the statement of identity and the 
quantity of contents statement, which 
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are required to be placed on the 
principal display panel. 

2. One comment requested that the 
agency consider expanding the 
exemption to include all food containers 
where the lid is designed to serve as the 
principal display panel. 

The comment did not submit any 
information to support expanding the 
exemption. As discussed above, 
occasionally manufacturers find that 
when nutrition labeling is required, 
there is not always adequate room for 
other required information to appear on 
the principal display panel. The agency 
has, under these circumstances, 
entertained requests from manufacturers 
for exemptions from the strictures of the 
principal display panel regulation. For 
example, in support of the petition that 
has led to this final rule, NAMM was 
able to demonstrate that the lid of a 
margarine top is an appropriate place 
for name and place of business of a 
manufacturer, packer, or distributor 
when considerations of availability of 
label space and visibility are at issue 
and that duplicating such labeling 
information on the lid and body is 
costly. The agency is more than willing 
to entertain other specific requests for 
exemption from the regulations. 
However, to consider such a request for 
exemption in the absence of a clear 
rationale and specific information 
supporting the request would be 
contrary to the agency's general labeling 
policy of encouraging manufacturers to 
make important food-related 
information easily locatable on product 
labeling. 

The agency has previously considered 
the environmental effects of this rule as 
announced in the proposed rule (50 FR 
52937). No new information or 
comments have been received that 
would affect the agency's previous 
determination that there is no significant 
impact on the human environment and 
that neither an environmental 
assessment nor an environmental 
impact statement is required. 

In accordance with Executive Order 
12291, FDA has previously analyzed the 
potential economic effects of this final 
rule. As announced in the proposal, the 
agency has determined that the rule is 
not a major rule as determined by the 
order. The agency has not received any 
new information or comments that 
would alter its previous determination. 

List of Subjects in 21 CFR Part 101 

Food labeling. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 


of Food and Drugs, Part 101 is amended 
as follows: 

PART 101—FOOD LABELING 

1. The authority citation for 21 CFR 
Part 101 continues to read as follows: 

Authority: Secs. 4, 6, Pub. L. 89-755, 80 Stat. 
1297.1299,1300 (15 U.S.C. 1453.1455); secs. 
403, 701, Pub. L 717. 52 Stat. 1047-1048 as 
amended, 1055-1056 as amended (21 U.S.C. 
343, 371); 21 CFR 5.10 and 5.11; § 101.11 is 
issued only under secs. 201 (s), 403(p). 409, 
701(a), Pub. L. 717. 52 Stat. 1055, 72 Stat. 1784- 
1788 as amended. 91 Stat 1453 (21 U.S.C. 

321 (s). 343(p), 348. 371(a)) and Pub. L. 95-203, 
91 Stat. 1451 1454 (21 U.S.C. 301 note): 

5 101.100(a)(4) is issued only under secs. 201 
(nj and (»). 403. 409. 701. 52 StaL 1041 as 
amended 1047-1048 as amended. 1055-1056 
as amended 72 Stat. 1784-1788 as amended 
(21 U.S.C* 321 (n) and (s), 343. 348* 371). 

2. Section 101.2 is amended by 
revising the introductory text of 
paragraph (d)(2J to read as follows: 

§ 101.2 Information panel of package form 
food. 

« * • ♦ * 

(d) * * * 

(2) Any food, not otherwise exempted 
in this section, if packaged in a 
container consisting of a separate lid 
and body, and bearing nutrition labeling 
pursuant to 5 101.9. and if the lid 
qualifies for and is designed to serve as 
a principal display panel, shall be 
exempt from the placement 
requirements of this section in the 
following respects: 

* * « » * 

Dated: April 28,1988. 

John M Taylor, 

Associate Commissioner for Regulatory 
Affairs. 

[FR Doc. 88-9973 Filed 5-4-88; 8:45 ami 
BiUJNG CODE 4160-01-N 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of ttie Assistant Secretary for 
Housing-Federal Housing 
Commissioner 

24 CFR Parts 232, 241, and 242 
[Docket No. R-87-1313; FR-2227J 

Mortgage Insurance for Hospitals; 
Miscellaneous Revisions 

agency: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 
action: Final rule. 

summary: This final rule implements 
provisions of the Housing and 
Community Development Act of 1987 


(“The 1987 Act") and the Housing and 
Urban-Rural Recovery Act of 1983 
relating to the Department's hospital 
mortgage insurance program. 
Specifically, this rule: (1) Provides for 
the eligibility of public hospitals to 
obtain federal mortgage insurance for 
rehabilitation or new construction on 
the same basis as nonprofit mortgagors; 
and (2) provides for an alternative State 
certification procedure to satisfy the 
“certificate of need" requirement 
governing mortgage insurance for 
hospitals. Furthermore, as a result of the 
1987 Act, the Department will not 
implement certain provisions in this 
final rule that were proposed in earlier 
rulemakings, including: (1) The 
additional security requirements for 
certain publicly supported hospitals; f2) 
the sliding scale provision for 
determining the maximum insurable 
mortgage amount under the 242 program; 
(3) the increased cash equity 
requirements under the adjusted and 
reduced mortgage amounts provision; 
and (4) the revision that would have 
restricted the ability of nonprofit 
organizations to fund certain equity 
requirements through the posting of a 
letter of credit. This rule also makes a 
number of technical revisions to the 
hospital insurance program* the 
supplemental loan insurance program, 
and the nursing homes, intermediate 
care facilities and board and care homes 
insurance program. This rule will update 
the Department's hospital insurance 
regulations to conform them to ail 
significant elements of the 1987 Act. 

EFFECTIVE DATE: June 1& 1988. 

FOR FURTHER INFORMATION CONTACT 

James Hamernick, Director, Office of 
Insured Multifamily Housing 
Development, Room 8134. Department of 
Housing and Urban Development, 451 
Seventh Street SW., Washington, DC 
20410-8000, telephone (202) 755-6500 
(This is not a toll-free number}. 
SUPPLEMENTARY INFORMATION: 

I. Background 

On October 12,1984, the Department 
published two proposed rules to revise 
the regulations governing the 
Department’s mortgage insurance 
program for hospitals (49 FR 40044 and 
40047). The first rule (the “sliding scale” 
proposed rule) proposed a progressively 
declining maximum loan-to-replacemen> 
cost ratio as replacement costs increase 
above $100 million. The second rule (the 
“public hospital" proposed rule) 
provided for the eligibility of public 
hospitals for mortgage insurance. It also 
proposed certain additional security 
requirements for a hospital seeking 
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mortgage insurance where the hospital 
had a history of receiving public 

support. 

Following the publication of these 
proposed rules, the Department 
proposed additional revisions to the 
hospital mortgage insurance program on 
January 12.1987 (52 FR 1201). Because 
several of these changes related to the 
subject matter of the sliding scale and 
public hospital rules, the Department 
sought public comment on these 
additional changes before publishing a 
final rule. 

Then, on February 5,1988, President 
Reagan signed the Housing and 
Community Development Act of 1987 
(Pub. L 100-242) which contained 
several provisions amending the 
Department's hospital insurance 
program under section 242 of the 
National Housing Act Several of these 
provisions effectively contravened the 
Department’s previously proposed 
regulatory initiatives, while others (such 
as the alternative state certification 
procedure) imposed an affirmative 
obligation upon HUD to develop new 
regulatory procedures. Discussed below 
are the legislative provisions contained 
in the 1987 Act as they pertain to the 
Department's hospital mortgage 
insurance program. 

II. Impact of the 1987 Housing Act 
Amendments on the Section 242 
Hospital Mortgage Insurance Program 

A. Alternative State Certification 
Requirements 

Before the recent statutory 
amendment, the Department was 
statutorily barred from insuring a 
hospital mortgage under the Section 242 
program unless the State agency 
designated under the Public Health 
Service Act provided a certificate of 
need that: (i) Confirmed that a need 
existed for the hospital; and (ii) ensured 
that the State (or the appropriate 
political subdivision within the State) 
had minimum standards of licensure and 
methods of operation for hospitals 
which would be applied to the hospital 
for which mortgage insurance was being 
sought. 

Section 411 of the 1987 Housing Act 
amends the National Housing Act's 
statutory requirement for a certificate of 
need and provides for an alternative 
State certification procedure for those 
States that either do not have a State 
agency designated under the Public 
Health Service Act, or where the agency 
exists but is not empowered to provide a 
certificate of need. (Since the 
Department does not currently refinance 
existing hospitals under section 223(f) of 
foe National Housing Act, the analogous 


certification procedure under section 
409(a) is not being implemented in this 
final rule). Under the alternative 
certification mechanism, the Department 
is empowered to insure a mortgage 
under Part 242 if the State in which the 
hospital is located conducts, or 
commissions and pays for the 
preparation of, an independent study of 
market need and feasibility that: 

(i) Is prepared in accordance with the 
principles established by the American 
Institute of Certified Public Accountants; 

(ii) Assesses, on a marketwide basis, 
the impact of the proposed hospital on, 
and its relationship to, other health care 
facilities and services, the percentage of 
excess beds, demographic projections, 
alternative health care delivery systems, 
and the reimbursement structure of the 
hospital; and 

(iii) Is forwarded to the Secretary of 
HHS, for approval by HHS and the 
Secretary of HUD. 

In the event the State does not 
prepare the market need and feasibility 
study, a financial consultant selected by 
the State and approved by the Secretary 
may be substituted in its place. 
Furthermore, the proposed mortgagor 
may reimburse the State for the cost of 
preparing the independent feasibility 
study. 

The Department has chosen to 
implement this alternative State 
certification requirement in this final 
rule, rather than in a separate proposed 
rulemaking, for a number of reasons. 
Both sections 409 and 411 contain 
statutory deadlines that require the 
Secretary to issue regulations 
implementing the certification procedure 
within 90 days of the date of enactment 
of the 1987 Act. This limited timeframe 
for producing a final rule, combined 
with the fact that the Department has 
exercised little or no regulatory 
discretion in implementing the 
certification procedure, weighed 
strongly in favor of incorporating the 
provision into this final hospital rule. 

Buttressing this view is the fact that 
the alternative certification procedure 
included in this rule expands , rather 
than narrows, the class of eligible 
participants under the Department’s 242 
hospital insurance program by providing 
alternative means of satisfying the 
certificate of need requirement. The 
Department nevertheless invites public 
comment on the certification procedure 
established in this final rule, and will 
consider modifications as appropriate. 

B. Eligibility of Public Hospitals Under 
Section 242 

On October 12,1964, the Department 
published a proposed rule (49 FR 40047) 
to amend its regulations in Part 242 to 


include public hospitals in the insurance 
program, as authorized by the Housing 
and Urban-Rural Recovery Act of 1983, 
Pub. L. 98-181 [amending Section 242 of 
the National Housing Act]. Because of 
additional proposed modifications to the 
Part 242 program, this provision was 
never implemented by final rule. 

Section 412(d) of the 1987 Act requires 
the Department immediately (i.e., as of 
the date of enactment of the Act— 
February 5,1988) to begin processing 
applications for mortgage insurance 
from public facility mortgagors. Such 
applications are to be processed*under 
the requirements currently applicable to 
private nonprofit mortgagors. The 
Department is notifying its field offices 
to accept applications for mortgage 
insurance from public facility 
mortgagors in accordance with the 
statutory directive. 

In addition, this final rule amends Part 
242, as proposed, to extend eligibility to 
public hospital mortgagors and to 
provide that applications from public 
hospital mortgagors will be processed in 
accordance with existing requirements 
applicable to nonprofit mortgagors. 

C. Additional Security Requirements 

The Department's October 12,1984 
proposed rule sought to require hospitals 
that are heavily dependent on local tax 
or other appropriations to comply with 
added security requirements in order to 
be eligible for mortgage insurance under 
Part 242. Under the proposed rule, a 
hospital would be subject to added 
security requirements if, during any one 
of the five years preceding the filing of 
its application, it received 10 percent or 
more of its operating revenues from 
local tax or other appropriations. The 
Department had determined that such a 
scenario was a cause for concern, and 
offered two alternatives for a hospital 
mortgagor to mitigate the increased risk 
and to qualify for 242 mortgage 
insurance. 

First, local jurisdictions providing 
financial support to the hospital would 
be required to execute a legally binding 
commitment to provide the hospital with 
specified financial support over the 
mortgage term, based upon projections 
of need made by the Department of 
Health and Human Services (HHS). 

Alternatively, if the local jurisdiction 
was legally unable to make such a 
commitment, it would be required to 
provide the mortgagee with an escrow 
or letter of credit in an amount 
calculated by HHS based on HHS’ 
projection of the amount of operating 
support the hospital would require from 
the jurisdiction each year, but in no 
event would the projected operating 
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support percentage be less than 5 
percent. If a default occurred under the 
mortgage, the insurance benefit paid by 
HUD under a claim would be reduced 
by the amount of the escrow or letter of 
credit, except that where the jurisdiction 
had paid its required operating support 
during each of the Five years preceding 
the default, HUD would pay the claim in 
full. 

In January 1987, this rule was 
reproposed, but with one significant 
modification. The Department proposed 
making a mortgage ineligible for 
insurance if it covered a hospital with a 
projected annual operating support 
percentage greater than 10 percent. This 
provision was included in the 1987 
proposed rule because of the 
Department's concern that hospitals 
requiring such substantial levels of 
support would present an undue risk to 
the Insurance Fund, particularly since 
such hospitals would be unlikely to be 
able to obtain legally binding 
commitments from public entities. 

However, the 1987 Act amends 
section 242(a) of the National Housing 
Act to read: 

The purpose of this section is to assist the 
provision of urgently needed hospitals for the 
care and treatment of persons who are 
acutely ill or who otherwise require medical 
care and related services of the kind 
customarily furnished only (or most 
effectively) by hospitals. Such assistance 
shall be provided regardless of the amount of 
public financial or other support a hospital 
may receive, and the Secretary shall neither 
require additional security or collateral to 
guarantee such support, nor impose more 
stringent eligibility or other requirements on 
publicly owned or supported hospitals. 
[Emphasis added.] 

Accordingly, the Department has 
withdrawn its earlier proposed 
additional security requirements and 
will not seek to impose any additional 
collateral requirements on pubicly 
owned or supported hospitals. The 
Department intends to process 
applications from publicly supported 
hospitals on the same basis as 
applications from nonprofit mortgagors 
under the section 242 program. 

Nevertheless, it should be noted that 
the Department fully intends to have the 
Financial feasibility of every hospital 
evaluated under the 242 program— 
whether publicly or privately owned— 
before extending an insurance 
commitment. This position is supported 
by the legislative history of the 1987 Act, 
which states: 

A third provision is intended to assure that 
an institution is not disqualified from the 
program merely because of the amount of 
public support received by the institution. 
Burdensome and inappropriate financial 


restrictions should not prohibit otherwise 
qualified institutions from receiving the 
benefits of the Section 242 program * * * By 
making these changes the Committee does 
not intend to require the Department to 
insure mortgage loans for public (or publicly 
supported) institutions which are 
economically infeasible and which may not 
be paid on time. [Emphasis added.] [See H.R. 
Rep. No. 100-122,100th Cong.. 1st Sess. 63 
(1987)). 

D. Maximum Insurable Mortgage 
Amounts (Sliding Scale Provision) and 
Adjusted and Reduced Mortgage 
Amounts 

On October 12,1984, the Department 
published a notice of proposed 
rulemaking to revise its regulations 
governing the maximum mortgage 
principal amount that it would insure for 
a new or rehabilitated hospital [see 49 
FR 40044). HUD’s proposal was designed 
to reduce the future risk of large scale 
insurance claims under the Part 242 
program. 

Under the Department’s existing rule 
at 24 CFR 242.27, one of the maximum 
insurable mortgage criteria is that HUD 
can insure a hospital mortgage in an 
amount not in excess of 90 percent of 
HUD’s estimate of the replacement cost 
of the hospital (including major 
moveable equipment). Under the 
proposed rule, the 90 percent limitation 
would apply only to a hospital project 
having a replacement value of no more 
than $100 million (subsequently, the 
Department amended the sliding scale 
to apply declining percentages of 
insurable replacement costs on an 
incremental basis, beginning with 
replacement costs exceeding $75 
million.) 

Then, on January 12,1987, the 
Department proposed amending 
§ 242.29, Adjusted and reduced mortgate 
amounts, by requiring all mortgagors 
under the 242 program to have a cash 
investment in the hospital equal to at 
least 10 percent of the estimated cost of 
construction or rehabilitation (or five 
percent, with HHS approval, if the 
mortgage insurance premium was 
revised to three-quarters of one percent 
of the original mortgage amounts). 

With the passage of the 1987 Housing 
Act, section 242 of the National Housing 
Act was amended to read: 

The mortgage shall involve a principal 
obligation in the amount requested by the 
mortgagor if such amount does not exceed 90 
percent of the estimated replacement cost of 
the property or project including— (Emphasis 
added to highlight 1987 Act amendment.) 

The Department has construed this 
legislative provision as precluding the 
proposed amendments to §§242.27 and 
242.29. A literal reading of the 
amendment could appear to eliminate 


even existing regulatory limitations on 
maximum mortgage amounts, since the 
statutory provision states that the 
amount td be insured would be “the 
amount requested by the mortgagor”. 
However, such a reading is clearly 
inconsistent with the Department’s 
fiduciary responsibilities as a mortgage 
insurer (and with the role of the 
Department of Health and Human 
Services in processing hospital mortgage 
insurance applications). It is 
fundamental to the Federal 
government’s role as an insurer that it 
continue to assess whether the 
mortgaged property is capable of 
supporting the mortgage debt service. 
The legislative history accompanying 
section 412(b) of the 1987 Act 
substantiates this conclusion. 

Congress has indicated that the 
amendments to Part 242 of the National 
Housing Act are intended to assure that 
hospitals, including public hospitals, 
receive benefits in a “fair and equitable 
manner.” Specifically, on the issue of 
maximum mortgage amounts, Congress 
stated the following: 

In that regard, one of the provisions is 
intended to assure that regulatory practices 
currently set forth in 24 Code of Federal 
Regulations 242.27 and 242.29, which 
determine the maximum insurable mortgage 
amount for Section 242 hospitals, are 
continued without modification. This 
provision is not intended to expand or modify 
current privileges of eligible institutions, nor 
to eliminate the Department’s statutory 
obligation to determine that mortgage loans 
insured under this Section are feasible and 
will be repaid on time. Further, it is not 
intended that an institution is entitled to a 90 
percent loan without demonstrating its ability 
to repay such debt, nor is it intended that an 
institution is precluded from requesting a 
smaller loan. Because this provision is 
intended to solely confirm existing regulatory 
practices, no further Department regulation 
will be necessary to implement this 
amendment. (See H.R. Rep. No. 100-122,100th 
Cong., 1st Sess. 63 (1987)). 

In accordance with this statutory 
directive, the Department will not 
implement its previously proposed 
sliding scale for determining maximum 
insurable mortgage amounts under 
§ 242.27. Furthermore, the Department 
will retain existing § 242.29, Adjusted 
and reduced mortgage amounts, which 
currently provides for a case-by-case 
evaluation by HHS of the financial 
feasibility of individual hospital 
projects. Such an evaluation enables the 
Department to determine whether a 
hospital’s cash resources are sufficient 
to provide cash equity, while retaining 
adequate reserves to avert future 
operating difficulties. 
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E. Letters of Credit 

In its January 12,1987 proposed rule, 
the Department proposed amending 
§ 242.57 to eliminate the ability of a 
nonprofit mortgagor to use a letter of 
credit to meet its equity requirements 
under the 242 hospital insurance 
program. This proposed revision has 
been effectively contravened by section 
412 of the 1987 Act which specifically 
provides for the continued use of letters 
of credit by nonprofit, and the extension 
of this privilege to public mortgagors as 
well: 

To the extent that a private nonprofit or 
public facility mortgagor is required by the 
Secretary to provide cash equity in excess of 
the amount of the mortgage to complete the 
project, the mortgagor shall be entitled, at the 
option of the mortgagee, to fund the excess 
with a letter of credit. In such event, 
mortgage preceeds may be advanced to the 
mortgagor prior to any demand being made 
on the letter of credit. 

The legislative history of this 
amendment reflects the fact that 
Congress intended the Department to 
continue implementing its existing letter 
of credit provisions, rather than to 
undertake any new regulatory initiative. 
H.R. Rep. No. 100-122,100th Cong., 1st 
Sess. 63 (1987) states that: 

Another provision in the Committee bill is 
intended to codify the Department’s existing 
regulatory practices regarding the right of 
qualified institutions to represent any 
required cash equity at loan closing by the 
presentation of a letter of credit to be drawn 
upon subsequent to the disbursement of 
mortgage proceeds and prior to final 
endorsement. This amendment recognizes 
that nonprofit and public institutions in many 
cases raise cash equity through charitable 
contributions which are frequently collected 
during the construction period for application 
to project costs in lieu of draws upon the 
letter of credit. As Department regulations 
now exist to accomplish this result, no 
further regulations will be required to 
implement this amendment . (Emphasis 
added.) 

Accordingly, the Department has 
withdrawn its proposed revision to 
§ 242.57 and will continue its existing 
practice of permitting nonprofit 
mortgagors to fund their excess equity 
requirements by a letter of credit. In 
addition, § 242.57 is revised to extend 
this privilege to public facility 
mortgagors. In both instances, the 
mortgage proceeds may be advanced 
before any demand is made on the letter 
of credit. 

HI. Revisions to the Part 242 Hospital 
Mortgage Insurance Program 

Vhe following two sections of this 
preamble describe the Department’s 
revisions in this final rule to the hospital 
mortgage insurance regulations based 


upon legislative provisions contained in 
the 1987 Act, and public comments 
received on the three earlier proposed 
rules: 

1. Section 242.1, Definitions, has been 
revised as proposed by removing the 
paragraph designations (a) through (g), 
defining the term “hospital" to include 
public facilities owned by a State or unit 
of local government, and adding a new 
defined term, “Secretary of HHS“, in 
appropriate alphabetical order. 

2. Section 242.2, Encouragement of 
certain programs, has been added to 
establish the policy governing Part 242— 
that the activities and functions under 
this part are to be carried out in a 
manner that will encourage the 
provision of comprehensive health care 
and, in the case of public hospitals, to 
encourage programs that are undertaken 
to provide essential health care services 
to all residents of a community 
regardless of their ability to pay. 

3. Section 242.3 has been revised as 
proposed to provide greater details in 
paragraph (a) on the factors that the 
Department of Health and Human 
Services (HHS) considers in determining 
the feasibility of a hospital proposal. 
This revision does not effect any 
substantive change in HHS' current 
procedures for reviewing hospital 
proposals submitted under HUD’s 
hospital mortgage insurance program. 
Section 242.3(a), as revised by this rule, 
includes the provision in the current 
regulations that applications for 
mortgage insurance under Part 242 will 
only be considered in connection with 
hospital proposals that are substantially 
in accord with the provisions of Title VI 
of the Public Health Service Act and its 
implementing standards. However, in 
the absence of such standards, the 
hospital proposal must conform to other 
comparable standards determined to be 
appropriate by the Secretary of HHS. 
Finally, while the Department has 
adopted the proposed revision making 
the mortgage insurance application fee 
payable at the time the application is 
submitted to HHS, the paragraph 
designation for this provision is changed 
[from (c) to (b)] for the sake of 
chronological clarity. 

4. Section 242.5, Certification by State 
agency, has been revised to reflect the 
alternative State certification procedure 
mandated by section 411 of the 1987 
Housing Act (see discussion in Part II 
above). This new provision enables the 
Department to insure a mortgage even 
where the statutorily required certificate 
of need is unavailable, either because 
the hospital is located in a State that 
does not have an agency designated 
under the Public Health Service Act, or 
where the agency exists but is not 


empowered to provide the certificate of 
need. (It should be noted that since the 
Department does not currently refinance 
existing hospitals under the statutory 
authority of section 223(f) of the 
National Housing Act, the alternative 
certification mechanism provided in 
section 409(a) of the 1987 Housing Act is 
not being implemented in this final rule. 
Of course, if at some later date the 
Department chooses to exercise its 
authority under this statutory provision, 
necessary regulatory amendments will 
be undertaken.) 

5. Section 242.12, Transfer fee, has 
been added to provide for the payment 
of a fee calculated at 50 cents per 
thousand dollars of the original face 
amount of the mortgage. This revision 
corrects an inadvertent omission of an 
express reference to transfer fees in Part 
242. The provision parallels regulations 
for other mortgage insurance programs 
which require payment of a transfer fee 
when there is a request for HUD 
approval of a change in ownership of 
the project or of a substitution of 
mortgagor. (See §§ 207.1(h) and 232.13a.) 
Payment of the transfer fee under 

§ 242.12 is due upon application to HHS 
for review. This section also specifies 
that no transfer fee is required if all 
parties to the transfer transaction are 
nonprofit or public hospital 
organizations. 

6. Section 242.23, Eligible mortgagors, 
has been revised to indicate that a 
mortgagor can also be a public hospital 
mortgagor. 

7. Section 242.27, Maximum mortgage 
amounts, has been retained as provided 
under existing Part 242 because of a 
1987 Act amendment, as discussed in 
Part II above. The Department had 
previously proposed to modify the 
equity requirements for hospital 
mortgages by adopting a sliding scale 
for determining the maximum insurable 
mortgage amount for projects with 
replacement costs exceeding $100 
million. [This figure was later changed 
to $75 million]. Instead, the Department 
will continue to implement existing 

§ 242.27 which permits the insurance of 
hospital mortgages in an amount not in 
excess of 90 percent of HUD’s estimate 
of the replacement cost of the hospital. 

8. Section 242.29, Adjusted and 
reduced mortgage amounts, has been 
retained as provided in existing Part 242 
because of the statutory directive of 
section 412 of the 1987 Housing Act, as 
discussed in Part II above. In the 
January 12,1987 rule, the Department 
proposed requiring all mortgagors under 
the hospital mortgage insurance 
program to have a cash investment in 
the hospital equal to at least 10 percent 
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of the estimated cost of construction or 
rehabilitation (5 percent, with HHS 
approval if the mortgage insurance 
premium is based on three-quarters of 1 
percent of the original mortgage amount 
rather than on one-half of 1 percent). 
Instead, the Department has modified 
existing § 242.29 to expressly state that 
the Secretary of HHS has discretion to 
evaluate cash equity requirements on a 
case-by-case basis depending upon the 
financial circumstances of each facility. 
(As a result of the Department’s decision 
to retain, essentially, the requirements 
of existing §242.29, the conforming 
revisions to § § 242.251 and 242.255 
relating to the payment of mortgage 
insurance premiums, as proposed in the 
January 1987 rule, have not been 
adopted). 

9. Section 242.47, Insurance of bonds 
secured by trust indentures, has been 
revised to correct an apparent printing 
error by replacing the current paragraph 

(b) with the correct text. The revised 
paragraph (b) is the same as comparable 
paragraphs in the related sections for 
other mortgage insurance programs (See. 
e.g. § 207.15(b)). 

10. Section 242.51, Prepayment 
privilege and prepayment charges, 
currently includes prepayment 
provisions for "profit mortgagors" in 
paragraph (a), and for "nonprofit 
mortgagors" in paragraph (b). In this 
final rule, the provisions of § 242.51(a) 
apply to all hospital mortgagors. In 
addition, paragraphs (b)(3) and (b)(4) 
provide that no prepayment charges 
may be imposed where the prepayment 
is made from the proceeds of a Federal 
grant, or from the proceeds of a loan 
guaranteed by the Secretary of HHS. 

The Department had proposed in its 
earlier rules to include a new paragraph 

(c) entitled "prepayment of bond- 
financed mortgages" which would have 
provided that a prepayment prohibition 
and prepayment penalty charge could be 
included in a mortgage that was given to 
secure a loan made by a mortgagee that 
had obtained the funds for the loan by 
the issuance and sale of bonds or bond 
anticipation notes. However, this 
provision was subsequently added to 

§ 242.51 in a separate rulemaking 
published on January 16,1986 (see 51 FR 
2358) so that an amendment in this Final 
rule is unnecessary. 

11. Section 242.55, Funds and 
finances—deposits and letters of credit, 
was originally proposed to be revised to 
require a jurisdiction subject to the 
additional security requirements of 

§ 242.92 to make a deposit of cash or 
securities with the mortgagee or a 
depository acceptable to the mortgagee. 
However, since the Department is not 
implementing the additional security 


requirements contained in its earlier 
proposed rules, this corresponding 
revision to § 242.55 is unnecessary and 
has been withdrawn. 

12. Section 242.57, Funds and 
finances—insured advances, has been 
adopted as proposed in the October 12, 
1984 rule. This provision retains the 
current practice of allowing mortgage 
proceeds to be advanced to private 
nonprofit mortgagors before any 
demand is made on the letter of credit. 
Moreover, this final rule extends the 
privilege to public hospital mortgagors. 

13. Section 242.67, Labor standards, 
requires that any contract executed for 
the performance of construction or 
rehabilitation of a hospital must contain 
certain express provisions (designed to 
ensure that wages paid for services 
rendered by laborers or mechanics are 
appropriate, and conform with Federal 
wage-related regulations). Paragraph (b), 
however, allows an exception to the 
labor standards provisions—applicable 
only to nonprofit mortgagors—where 
labor is voluntarily provided without 
compensation, and HUD determines that 
the mortgagor has received full credit for 
any amounts saved through such 
donated services. The waiver provision 
in paragraph (b) has been revised in this 
final rule so that it also applies to public 
hospital mortgagors. 

14. Section 242.69(c) has been revised 
by removing the phrase "Health and 
Human Services or his designee" and 
adding, in its place, the term "HHS". 

15. Section 242.92, Eligibility of 
mortgages covering publicly supported 
hospitals, was originally proposed tp 
require additional security before the 
Department would insure a mortgage on 
a hospital that received greater than 10 
percent of its revenues from tax (or 
other public) appropriations for any one 
year in the five-year period immediately 
preceding the year in which the hospital 
submitted its proposal to the 
Department of Health and Human 
Services. In its January 12,1987 rule, the 
Department revised its additional 
security requirements to make a 
mortgage ineligible for insurance if it 
covered a hospital with a projected 
annual operating support percentage 
greater than 10 percent. 

As discussed in Part II above, section 
412 of the 1987 Act requires the 
Department to process applications for 
mortgage insurance without regard to 
the level of outside financial support a 
hospital may receive, and without 
imposing more stringent requirements 
upon publicly owned or supported 
hospitals. Consequently, the Department 
has withdrawn its proposed additional 
security requirements under § 242.92, 
which included the letter of credit or 


escrow provisions for certain publicly 
supported hospitals, as well as the 
eligibility threshold for those hospitals 
with a projected operating support 
percentage greater than 10 percent. 

16. Section 242.260, Insurance benefits, 
was proposed to be revised to 
correspond with the additional security 
requirements of § 242.92. The revision 
would have allowed the Commissioner 
to reduce the amount of an insurance 
claim otherwise payable in those 
instances where a jurisdiction failed to 
supply the appropriate POS in any of the 
five years immediately preceding 
default. Since the Department is not 
implementing the proposed additional 
security requirements of § 242.92 in this 
final rule, the corresponding revision to 
the payment of insurance benefits is 
obsolete and has been withdrawn. 

Revisions to Other HUD Mortgage 
Insurance Programs 

1. Section 232.42, Eligibility of 
refinanced mortgages, has been revised 
to permit the insurance, under section 
223(a)(7) of the National Housing Act, of 
a mortgage given to refinance an insured 
mortgage covering a board and care 
home. In a prior rulemaking (50 FR 
47327, November 20,1985), the 
Department had revised § 232.42 to 
permit the insurance of a mortgage given 
to refinance a previously HUD-insured 
intermediate care facility. Since § 232.42, 
as revised by 50 FR 47327, applies only 
to an existing mortgage covering a 
facility "having 20 or more beds", it does 
not apply to an existing mortgage 
covering a board and care home. This 
omission was inadvertent. The 
Department, therefore, has revised this 
section so that it applies to any existing 
mortgage that is insured under Subpart 
A of Part 232 and that is otherwise 
eligible for insurance. 

2. Section 241.70, which governs 
maximum loan amounts related to 
supplementary financing for HUD- 
insured project mortgages, was 
proposed to be revised to specify that 
the aggregate indebtedness insured fora 
project or facility could not exceed the 
maximum mortgage amount allowable 
for a project or facility under the 
applicable mortgage insurance 
regulations in Chapter II of Title 24. The 
revision was intended to clarify that 
regulatory limits on maximum mortgage 
amounts, such as those proposed in the 
Department’s earlier rules on Part 242, 
would also apply to mortgage insurance 
for supplementary loans on a hospital. 
However, since the Department is not 
implementing its proposed revisions to 

§ 242.27 (maximum mortgage amounts) 
and § 242.29 (adjusted and reduced 
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mortgage amounts), the ancillary 
revision to the section 241 
supplementary financing program is 
obsolete and has been withdrawn. 

3. Section 241.165, Eligibility of 
refinancing transactions, has been 
added to permit the insurance, under 
section 223(a)(7) of the National Housing 
Act, of a loan given to refinance an 
insured supplemental loan. This 
provision provides authority for the 
Department to insure the refinancing of 
insured supplemental loans similar to 
the authority for refinancing of insured 
mortgages for hospitals (see 24 CFR 
242.96, as added by 50 FR 47727. 
November 20,1985) and for the various 
multifamily mortgage insurance 
programs (see, e.g., 24 CFR 221.560). 

IV. Comments and Discussion 

Thirteen public comments were 
received in response to the January 1987 
proposed rule, many of which addressed 
provisions contained in the two October 
1984 proposed rules (49 FR 40044 and 
40047). Commenters included hospitals, 
health care associations, local 
governments, a health care study group, 
a capital marketing organization, and 
the U.S. Department of Health and 
Human Services. 

To the extent that these comments 
addressed proposed provisions that are 
mooted by the passage of the 1987 Act 
amendments (as discussed in Part II of 
this preamble, e.g.. the maximum 
mortgage amount/sliding scale, adjusted 
and reduced mortgage amounts, 
additional security requirements, and 
letter of credit provisions), the 
Department will not discuss these 
comments in this final rule. 

The Department of Health and Human 
Services commented on § 242.3. Prior 
approval of applications, that as of 
January 1,1987, five states have neither 
a Certificate of Need (CON) nor a 1122 
review program—making hospitals in 
those states ineligible to apply for 
mortgage insurance under Section 242. 
HHS suggested that for hospitals located 
in such states, HUD consider using the 
5 242.3 detailed analyses to determine 
eligibility under Section 242. However, 
this suggestion is mooted by the 1987 
Housing Act amendment (section 411 
pertaining to substantial rehabilitation 
or new construction of hospitals) which 
provides for an alternative State 
certification procedure for hospital 
mortgagors located in States that either 
do not have a State agency designated 
under the Public Health Service Act, or 
where the agency exists but is not 
authorized to provide the statutorily 
required Certificate of Need. This final 
rule implements the alternative State 
certification procedure at § 242.5. 


The Healthcare Finance Study Group 
(HFSG) requested that § 242.3 be 
amended to provide that an application 
for mortgage insurance conform to the 
provisions of Title VI of the Public 
Health Services Act and general 
standards of construction and 
equipment "or, in the absence of such 
standards, any other applicable 
standards which the Secretary of HHS 
may determine to be applicable." This 
language would obviate the need for 
further amendments should Title VI 
become unenforceable or inappropriate. 
The Department, after discussions with 
HHS engineering staff, has included the 
appropriate language in this final rule. 

Also with regard to § 242.3, HFSG 
commented that in other mortgage 
insurance programs the application fee 
is not considered to be earned by the 
Department until an application is 
complete (referencing § 2-10 of HUD 
Handbook 4445.1) and asked that similar 
language be incorporated in this final 
rule. HFSG also asked that the fee by 
payable in installments, depending upon 
the pertinent stage in the application 
process, and that a refunding 
mechanism be developed to 
accommodate withdrawn or rejected 
applications. The Department has . 
decided to adopt the provision, as 
proposed, with the application fee 
payable at the time the hospital 
proposal is submitted to HHS for 
processing, since hospitals frequently 
submit applications to more than one 
source of insurance or financing and 
then withdraw their Section 242 
application. However, a provision 
dealing with the refunding of fees for 
those applications that are withdrawn 
within 14 days of HHS receipt will be 
added to the Department’s Handbook on 
Mortgage Insurance for Hospitals (HUD 
Handbook 4615.1). 

A number of commenters stated that 
the proposed revision to § 242.51, 
Prepayment privilege and prepayment 
charges, would eliminate the existing 
distinction between nonprofit and 
proprietary hospitals by requiring in 
each instance that the mortgage contain 
a provision permitting non-bond 
financed mortgages to be prepaid upofr 
thirty days written notice. It was argued 
that existing regulations permit 
nonprofit hospitals to include "lockout" 
provisions for taxable financed projects 
which, it was argued, enable hospitals to 
obtain the lowest possible interest rates 
from the investor community. These 
commenters pointed out that lockout 
provisions are permitted for bond- 
financed mortgages under § 242.51(c). 
The Department was urged to retain the 
prepayment provisions as they apply to 
nonprofits or. alternatively, to extend 


the applicability of paragraph (c) to 
taxable and bond-financed mortgages. 

Initially, it should be noted that under 
existing regulatory practice, nonprofit 
hospitals do not have the benefit of a 
"lockout" provision, which is generally 
understood to mean a provision 
preventing the prepayment of a 
mortgage debt. Section 242.51(b)(1) of 
the existing regulations, which pertains 
to nonprofit mortgagors, provides that: 

. . . The mortgage indebtedness may be 
prepaid in full and the Commissioner’s 
controls terminated only upon the condition 
that the Commissioner’s prior written 
consent is obtained and upon such terms and 
conditions as the Commissioner may 
prescribe. . . (Emphasis added). 

Clearly, then, a nonprofit mortgagor is 
entitled to prepay the mortgage 
indebtedness under existing regulations 
upon receiving the Commissioner's prior 
consent. 

In this final rule, the prepayment 
provisions applicable to profit 
mortgagors are extended to include 
nonprofits as well. Section 242.51(a), as 
it currently applies to profit mortgagors, 
states: 

Except as otherwise provided in paragraph 
(c) of this section, the mortgage shall contain 
a provision permitting the mortgagor to 
prepay the mortgage in whole or in part upon 
any interest payment date after giving to the 
mortgagee 30 days notice in writing in 
advance of its intention to so prepay. 

For nonprofits, this simply eliminates 
the requirement for the Commissioner's 
prior consent to prepayment of the 
mortgage indebtedness, but does not 
purport to eliminate any existing lockout 
provisions. Moreover, lockout provisions 
are currently permitted at § 242.51(c) for 
bond-financed mortgages, in accordance 
with the criteria established in 
Mortgagee Letter 87-9, published 
February 20,1987. 

Findings and Other Matters 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR Part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection during regular business hours 
in the Office of the General Counsel, 
Rules Docket Clerk, Room 10276, 451 
Seventh Street, SW., Washington, DC 
20410. 

This rule does not constitute a major 
rule as that term is defined in Section 
1(b) of Executive Order 12291 on Federal 
Regulations issued on February 17,1981. 
Analysis of the rule indicates that it 
does not (1) have an annual effect on the 















16074 Federal Register / Vol. 53, No. 87 / Thursday, May 5, 1988 / Rules and Regulations 


economy of $100 million or more; (2) 
cause a major increase in costs or prices 
for consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Under section 605(b) of the Regulatory 
Flexibility Act (5 U.S.C. 601), the 
Undersigned certifies that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities, because the revisions (1) to Part 
242 apply to HUD-insured hospitals and 
applicants for HUD insurance for 
hospitals, most of which are not small 
entities and (2) to Parts 232 and 241, 
which simply permit the insurance of 
mortgages to refinance existing insured 
mortgages covering board and care 
homes and of loans to refinance existing 
insured supplementary loans, 
respectively, which constitute a small 
fraction of the entities with which the 
Department has dealings. 

This rule was listed as item no. 947 in 
the Department’s Semi-Annual Agenda 
that was published on April 25,1988 (53 
FR 13854,13877). 

The Catalog of Federal Domestic 
Assistance program numbers for this 
rule are program numbers 14.128 
(Mortgage Insurance-Hospitals), 14.129 
(Mortgage Insurance-Nursing Homes, 
Intermediate Care Facilities and Board 
and Care Homes), and 14.141 
(Supplemental Loan 
Insurance-Multifamily Rental Housing). 

Information collection requirements 
contained in this rule have been 
submitted to the Office of Management 
and Budget for review under section 
3504(h) of the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3504(h)). The OMB 
control numbers, when assigned, will be 
announced by separate publication in 
the Federal Register. 

List of Subjects 

24 CFR Part 232 

Fire prevention, Health facilities, Loan 
programs, Health, Housing and 
community development. Mortgage 
insurance. Nursing homes, Intermediate 
care facilities. Board and care homes. 

24 CFR Port 241 

Energy conservation, Mortgage 
insurance, Solar energy project. 

24 CFR Part 242 

Hospitals, Mortgage insurance. 


Accordingly, the Department amends 
24 CFR Parts 232, 241, and 242 as 
follows: 

PART 232—MORTGAGE INSURANCE 
FOR NURSING HOMES, 
INTERMEDIATE CARE FACILITIES, 
AND BOARD AND CARE HOMES 

1. The authority citation for Part 232 
continues to read as follows: 

Authority: Secs. 211 and 232, National 
Housing Act (12 U.S.C. 1715b, 1715w); sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

2. Section 232.42 is revised to read as 
follows: 

§ 232.42 Eligibility of refinanced 
mortgages. 

A mortgage given to refinance an 
existing insured mortgage may be 
insured under this subpart pursuant to 
section 223(a)(7) of the National Housing 
Act if it meets the requirements of 
§§ 207.32 (a) through (c) of this chapter 
as well as the requirements of this 
subpart. Mortgages insured under this 
subpart need not meet the requirement, 
in § 207.32, that the existing insured 
mortgage cover five or more rental units. 

PART 241—SUPPLEMENTARY 
FINANCING FOR INSURED PROJECT 
MORTGAGES 

3. The authority citation for Part 241 
continues to read as follows: 

Authority: Secs. 211 and 241. National 
Housing Act (12 U.S.C. 1715b, 1715z-6); sec 
7(d). Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

§ 241.165 [Redesignated as § 241.1701 

4. Section 241.165 is redesignated as 
§ 241.170 and a new § 241.165 is added 
to read as follows: 

§ 241.165 Eligibility of refinancing 
transactions. 

A loan given to refinance an existing 
loan that is insured under this subpart 
may be insured under this subpart 
pursuant to section 223(a)(7) of the 
National Housing Act. Insurance of the 
refinancing loan is subject to the 
following limitations: 

(a) Principal amount. The principal 
amount of the refinancing loan may not 
exceed the lesser of the original 
principal amount of the existing insured 
loan, or the unpaid principal amount of 
the existing insured loan, to which may 
be added loan closing charges 
associated with the refinancing loan and 
costs, as determined by the 
Commissioner, of improvements 
required to be made to property. 

(b) Debt service payment on a 
refinancing loan for a hospital The 


monthly debt service payment for the 
refinancing loan on a hospital may not 
exceed the debt service payment 
charged for the existing loan. 

(c) Ix>an term. The term of the new 
loan shall not exceed the unexpired 
term of the existing loan, except that the 
new loan may have a term of not more 
than 12 years in excess of the unexpired 
term of the existing loan in any case in 
which the Commissioner determines 
that the insurance of the loan for an 
additional term will inure to the benefit 
of the insurance fund under which the 
loan is insured, taking into consideration 
the outstanding insurance liability under 
the existing insured loan and the 
remaining economic life of the property. 

PART 242—MORTGAGE INSURANCE 
FOR HOSPITALS 

5. The authority citation for Part 242 
continues to read as follows: 

Authority: Secs. 211 and 242, National 
Housing Act (12 U.S.C. 1715b, 1715z-7); sec. 
7(d). Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

6. In § 242.1, paragraph designations 

(a) through (g) are removed, the 
definition of "hospital” is revised and a 
new defined term, “Secretary of HHS”, 
is added in appropriate alphabetical 
order, to read as follows: 

§ 242.1 Definitions. 
***** 

“Hospital” means a facility— 

(a) Which provides community 
services for inpatient medical care of the 
sick or injured (including obstetrical 
care); 

(b) Where not more than 50 percent of 
the total patient days during any year 
are customarily assignable to the 
categories of chronic convalescent and 
rest, drug and alcoholic, epileptic, 
mentally deficient, mental, nervous and 
mental, and tuberculosis; and 

(c) Which is a facility licensed or 
regulated by the State (or, if there is no 
State law providing for such licensing or 
regulation by the State, by the 
municipality or other political 
subdivision in which the facility is 
located) and is: 

(1) A public facility owned by a State 
or unit of local government or by an 
instrumentality thereof, or owned by a 
public benefit corporation established 
by a State or unit of local government or 
by an instrumentality thereof; 

(2) A proprietary facility; or 

(3) A facility of a private nonprofit 
corporation or association. 
***** 
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•Secretary of HHS" means the 
Secretary of Health and Human Services 
or his or her designee. 

« * * * • 

7. A new § 242.2 is added to read as 

follows: 

§ 242.2 Encouragement of certain 
programs. 

The activities and functions provided 
for in this part shall be carried out by 
the Federal agencies involved so as to 
encourage provision of comprehensive 
health care, including outpatient and 
preventive care as well as 
hospitalization, to a defined population, 
and in the case of public hospitals, to 
encourage programs that are undertaken 
to provide essential health care services 
to all residents of a community 
regardless of ability to pay. 

8. Section 242.3 is revised to read as 
follows: 

§ 242.3 Applications. 

(a) Prior approval. An application for 
insurance of a mortgage under this part 
shall be considered only in connection 
with a hospital proposal that has been 
approved by the Secretary of HHS as 
substantially in accord with those 
provisions of Title VI of the Public 
Health Service Act and its implementing 
standards that relate to determining 
need for the facility and general 
standards of construction and 
equipment or, in the absence of such 
standards, any other comparable 
standard that the Secretary of HHS may 
determine to be applicable. The 
approval process entails a 
determination of the market need and 
feasibility of the proposal and stresses, 
on a marketwide basis, the impact of the 
proposed facility on. and its relationship 
to, other healthcare facilities and 
services (particularly other hospitals 
with mortgages insured under this part); 
the number and percentage of any 
excess beds; demographic projections; 
the reimbursement structure of the 
proposed hospital (including patient/ 
payer mix); and the probable projected 
impact on the proposed hospital of 
general healthcare system trends, such 
as the development of health 
maintenance organizations, alternative 
health care delivery systems, and new 
reimbursement methods. 

(b) Application fee. An application fee 
of $1.50 per thousand dollars of the 
amount of the loan to be insured shall 

he paid to the Commissioner at the time 
the hospital proposal is submitted to the 
Secretary of HHS for approval. 

(c) Filing of application. An 
application for insurance of a mortgage 
on a project shall be submitted on an 


approved FHA form by an approved 
mortgagee and by the sponsors of such 
project through the local FHA office. 

9. Section 242.5 is revised to read as 
follows: 

§ 242.5 Certification requirements. 

(a) Every application for insurance 
under this part shall be accompanied by 
a certificate of the State agency 
designated in accordance with section 
604(a)(1) of the Public Health Service 
Act for the State in which the project is 
or will be located, which certificate shall 
indicate that: 

(1) There is a need for the hospital. 

(2) There are in force in the State or 
other political subdivision of the State in 
which the proposed hospital will be 
located reasonable minimum standards 
of licensure and methods of operation 
for hospitals and such standards and 
methods of operation will be applied 
and enforced with respect to the 
hospital. 

(b) If no such State agency of the type 
described in paragraph (a) of this 
section exists, or if the State agency 
exists but is not empowered to provide a 
certification that there is a need for the 
hospital, the Secretary shall not insure 
any mortgage under this section unless: 

(1) The State in which the hospital is 
located has conducted or commissioned 
and paid for the preparation of an 
independent study of market need and 
feasibility that: 

(1) Is prepared in accordance with the 
principles established by the American 
Institute of Certified Public Accountants; 

(ii) Assesses, on a marketwide basis, 
the impact of the proposed hospital on, 
and its relationship to, other health care 
facilities and services, the percentage of 
excess beds, demographic projections, 
alternative health care delivery systems, 
and the reimbursement structure of the 
hospital; 

(iii) Is certified as acceptable as to 
form and substance by the appropriate 
State official; and 

(iv) Is forwarded to the Secretary of 
HHS, for approval by HHS and the 
Secretary of HUD. 

(2) If a State does not prepare the 
study of market need and feasibility 
described in paragraph (b)(1) of this 
section, a financial consultant selected 
by the State may, upon approval by the 
Secretary of HHS, be substituted to 
undertake the study. 

(3) The State must also comply with 
the other requirements that must be met 
by a State agency designated in 
accordance with section 604(a)(1) or 
section 1521 of the Public Health Service 
Act. 

(4) The proposed mortgagor may 
reimburse the State for the cost of 


preparing the independent feasibility 
study described in paragraph (b). 

10. A new § 242.12 is added to read as 
follows: 

§ 242.12 Transfer fee. 

Upon application for review of a 
transfer of physical assets or the 
substitution of mortgagors, a transfer fee 
of 50 cents per thousand dollars of the 
original principal amount of the 
mortgage shall be paid to the 
Commissioner. A transfer fee is not 
required if both parties to the transfer 
transaction are nonprofit or public 
organizations. 

11. Section 242.23 is revised to read as 
follows: 

§ 242.23 Eligible mortgagors. 

The mortgagor shall be a public 
mortgagor (i.e., an owner of a public 
facility), a private nonprofit corporation 
or association, or a profit-motivated 
mortgagor. The mortgagor shall be 
approved by the Commissioner and 
shall possess the powers necessary and 
incidental to operating a hospital. 

12. Section 242.29 is revised by adding 
a new paragraph (d) as follows: 

§ 242.29 Adjusted and reduced mortgage 
amounts. 

« • * * * 

(d) The Secretary of HHS shall have 
the discretion to evaluate, on a case by 
case basis, the amount of cash equity to 
be required under this section depending 
upon the financial circumstances of each 
hospital facility. 

13. In § 242.47, paragraph (b) is 
revised to read as follows: 

§ 242.47 Insurance of bonds secured by 
trust indenture. 

***** 

(b) The Trustee shall be the holder of 
record of the insured mortgage 
(represented by the trust indenture) and 
shall be authorized to act on behalf of 
the holders of such bonds or other 
obligations in all matters concerning the 
mortgage insurance contract; and 
***** 

14. In § 242.51, paragraphs (a) and (b) 
are revised to read as follows: 

§242.51 Prepayment privilege and 
prepayment charges. 

(a) Prepayment privilege. Except as 
otherwise provided in paragraph (c) of 
this section, the mortgage shall contain a 
provision permitting the mortgagor to 
prepay the mortgage in whole or in part 
upon any interest payment date, after 
giving the mortgagee 30 days' notice in 
writing in advance of its intention to so 
prepay. 
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(b) Puypayment charge. The mortgage 
may contain a provision for such charge, 
in the event of prepayment of principal, 
as may be agreed upon between the 
mortgagor and the mortgagee, subject to 
the following: 

(1) The mortgagor shall be permitted 
to prepay up to 15 percent of the original 
principal amount of the mortgage in any 
one calendar year without any such 
charge. 

(2) Any reduction in the original 
principal amount of the mortgage which 
the Commissioner may require pursuant 
to § 242.29(c) shall not be construed as a 
prepayment of the mortgage. 

(3) No charge shall be made where the 
prepayment is made from the proceeds 
of a Federal grant. 

(4) No charge shall be made where the 
prepayment is made from the proceeds 
of a loan guaranteed by the Secretary of 
HHS. 

***** 

15, In § 242.57, paragraph (b)(2) is 
revised to read as follows: 

§ 242.57 Funds and finances—Insured 
advances—general requirements. 
***** 

(b) Letter of credit. * * * 

(2) Public mortgagors and private 
nonprofit mortgagors. In the case of a 
public mortgagor or private nonprofit 
mortgagor, the mortgagee may accept a 
letter of credit in lieu of the cash deposit 
required by paragraphs (a)(1) and (2) of 
this section. If a letter of credit is 
accepted in lieu of the cash deposit 
required by paragraph (a)(1) of this 
section, the mortgage proceeds may be 
advanced prior to any demand being 
made on the letter of credit. 

16. In § 242.67, paragraph (b) is 
revised to read as follows: 

§ 242.67 Labor standards. 
***** 

(b) Waiver of compliance with 
contract requirements-public mortgagor 
or private nonprof it mortgagor. In the 
case of a public mortgagor or a private 
nonprofit mortgagor, the Commissioner 
may waive the requirement for 
compliance with the contract provisions 
prescribed in paragraph (a) of this 
section in cases or classes of cases 
where laborers or mechanics, not 
otherwise employed at any time in the 
construction or rehabilitation of the 
hospital, voluntarily donate their 
services without compensation for the 
purpose of lowering the costs of 
construction and where the 
Commissioner determines that full credit 
has been received by the mortgagor for 
any amount saved through such donated 
services. 


§ 242.69 [AmondedJ 

17. In § 242.69(c) remove the words, 
“Health and Human Services or his 
designee” and add, in their place, the 
term "HHS". 

§§ 242.1, 242.31, 242.45, 242.67, 242.75, 
242.81, 242.88, 242.91, 242.93, and 242.95 
[ Amended 1 

18. In addition to the amendments set 
forth above, 24 CFR Part 242 is amended 
by inserting immediately after the 
words, “he", "him" or “his” the words 
“or she", “or her", respectively, 
wherever the former words appear in 
the following places: 

24 CFR 242.1, definition of 
“Commissioner"; 24 CFR 242.31(b); 24 
CFR 242.45; 24 CFR 242.67(a)(2); 24 CFR 
242.75; 24 CFR 242.81; 24 CFR 242.88: 24 
CFR 242.91 introductory text; 24 CFR 
242.93(a); and 24 CFR 242.95(a). 

Date: April 26.1988. 
lames E. Schoenberger, 

General Deputy Assistant Secretary for 
Housing-Federal Housing Commissioner. 

[FR Doc. 88-9864 Filed 5-4-88; 8:45 amj 

BILLING CODE 4210-27-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 
[T.D.8199] 

Income Tax; Deductions In Excess of 
$5,000 Claimed for Certain Charitable 
Contributions of Property and 
Information Returns by Donees Who 
Make Certain Dispositions of Donated 
Property 

agency: Internal Revenue Service, 
Treasury. 

action: Final regulations and removal 
of temporary regulations. 

summary: This document removes 
temporary regulations and provides 
final regulations relating to deductions 
in excess of $5,000 claimed for 
charitable contributions of property and 
to information returns by charitable 
donees that make certain dispositions of 
donated property. Changes to the 
applicable tax law were made by 
section 155 of the Tax Reform Act of 
1984 (the "1984 Act"). The final 
regulations provide substantiation 
requirements with which certain doners 
must comply in order to obtain 
deductions for charitable contributions 
of certain property. In addition, the final 
regulations provide guidance regarding 
the filing of information returns by 
donees when they make certain 
dispositions of donated property. 


DATES: Except as otherwise provided in 
this document, the regulations apply to 
certain charitable contributions of 
property made after December 31,1984. 

FOR FURTHER INFORMATION CONTACT: 

Beverly A. Baughman of the Legislation 
and Regulations Division, Office of 
Chief Counsel, International Revenue 
Service, 1111 Constitution Avenue, NW., 
Washington, DC 20224 (Attention: 
CC:LR:T) (202-566-3297, not a toll-free 
call). 

SUPPLEMENTARY INFORMATION: 

Background 

On December 31.1984, the Federal 
Register published proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
sections 170 and 6050L of the Internal 
Revenue Code of 1954, as well as 
temporary regulations (T.D. 8003] 
containing the same rules. The 
amendments were proposed to conform 
the regulations to section 155 of the 1984 
Act. A hearing was held on June 28. 
1985. After consideration of all 
comments regarding the proposed 
amendments, those amendments are 
adopted as revised by this Treasury 
Decision. These regulations supersede 
the temporary regulations issued under 
§§ 1.170A-13T and 1.6050L-1T. 

Summary of Comments 

Substantiation With a Receipt 

Several commentators stated that 
temporary § 1.170A-13T(b)(l)(iii) might 
be interpreted to require a donee to 
estimate the fair market value of 
contributed property. Therefore, the 
provision has been amended to clarify 
that fair market value is one of the 
circumstance to be taken into account 
by a donee in determining the amount of 
detail to provide in the description of 
the property included on the receipt. The 
fair market value of the property does 
not have to be stated on the receipt. 

Substantiation Requirements for the 
Deductibility of Certain Charitable 
Contributions 

The final regulations provide that, 
pursuant to section 170(a)(1) of the 
Code, a deduction for certain charitable 
contributions made after December 31. 
1984, by an individual, closely held 
corporation, personal service 
corporation, partnership, or S 
corporation shall not be allowed unless 
the donor complies with certain 
substantiation requirements. These 
requirements apply to contributions of 
property (other than money and publicly 
traded securities to which § 1.170A- 
13(c)(7)(xi)(BJ does nol apply) if the 
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donor claims or reports charitable 
contribution deductions for such item of 
property and all similar items of 
property for the same taxable year 
(whether or not donated to the same 
donee) that exceed, in the aggregate, 
$5,000. For such a contribution the donor 
must obtain a qualified appraisal and 
attach an appraisal summary to the 
return on which the deduction is first 
claimed. 

In the case of nonpublicly traded 
stock, if the amount claimed or reported 
as a deduction is greater than $5,000 but 
does not exceed $10,000, the donor does 
not have to obtain a qualified appraisal. 
However, in such a case the donor must 
attach a partially completed appraisal 
summary form tc the tax or information 
return on which the deduction is first 
claimed or reported. The same 
requirements apply with respect to 
publicly traded securities to which 
paragraph (c)(7)(xi)(B) applies. 

Several commentators stated that the 
qualified appraisal requirement should 
not apply to nonpublicly traded stock 
subject to a buy-sell or redemption 
agreement Although in certain cases a 
buy-sell or redemption agreement can 
be highly indicative of the fair market 
value of the subject stock, this is by no 
means always the case. Because of 
questions as to the financial stability of 
the purchasing party, the time value of 
money (when the agreement only 
applies at some future date), and 
agreements that may indicate a 
maximum but not a minimum value of 
the subject stock, it was decided not to 
include a special rule with respect to 
such agreements. In those instances 
where the agreement is a good 
indication of value, the qualified 
appraisal should be relatively easy to 
obtain. 

Several commentators questioned 
how the substantiation requirements 
apply to contributions of partial 
interests. In response to these inquiries, 

§ 1.170A-13(c)(2j(i)(A) of the fmal 
regulations has been amended to 
provide that, if the contributed property 
is a partial interest, the qualified 
appraisal is to be made of the partial 
interest. 

One commentator suggested that the 
substantiation requirements not be 
applied to contributions of property to 
which section 170(e)(3) applies unless 
the amount claimed as a deduction with 
respect to the property during a taxable 
year exceeds the donor's cost basis in 
the property by $5,000. This suggestion 
is supported by the fact that, if the 
taxpayer sold the property instead of 
donating it, the taxpayer would be 
entitled to a cost of goods sold 
deduction with respect to the property 


pursuant to § 1.61-3. Section 1.170A- 
13(c)(l)(ii) of the final regulations 
requires an appraisal of property 
described in section 170(e) (3) or (4) only 
if the amount of the charitable deduction 
claimed exceeds the deduction 
otherwise available by $5,000. 

Substantiation Requirements For C 
Corporations 

The final regulations require certain C 
corporations (as defined in section 
1361(a)(2)) to file with the Internal 
Revenue Service a parlially completed 
appraisal summary for contributions of 
property that exceed the $5,000 
threshold made after June 6.1986, This 
requirement is included in the final 
regulations, in part, to provide a means 
of informing the donee (who must sign 
the summary) of the donee's reporting 
requirement under section 6050L. In 
addition, a notice of proposed 
rulemaking that applies all the 
substantiation requirements contained 
in § 1.170A-13(c) to all taxpayers 
(including C corporations, trusts, 
estates, and pooled income funds) is 
being published in the Proposed Rules 
portion of this issue of the Federal 
Register. 

Qualified Appraisal 

The Final regulations provide that a 
qualified appraisal is an appraisal 
document that (a) relates to an appraisal 
that is made not earlier than 60 day 9 
prior to the date of contribution of the 
appraised property, or later than the 
date specified in § 1.170A-13(c)(3)(iv)(B), 
(b) is prepared, signed, and dated by a 
qualified appraiser, and (c) does not 
involve a prohibited type of appraisal 
fee. In response to confusion expressed 
by some commentators regarding the 
timing of an appraisal performed 
subsequent to the contribution, the final 
regulations clarify that an appraisal can 
be made up until the date on which it 
must be received by the donor. It must 
be received by the donor before the due 
date (including extensions) of the return 
on which the deduction for the 
contributed property is first claimed (or 
reported in the case of a donor that is a 
partnership or S corporation) or, in the 
case of a deduction first claimed (or 
reported) on an amended return, the 
date on which the return is filed. 

Several commentators suggested that 
the 60-day period be extended. The 
suggestion has not been incorporated 
into the final regulations because the 
Internal Revenue Service is concerned 
that an appraisal prepared more than 60 
days before the date of contribution may 
not reflect the proper fair market value 
of the property. Thus, if the appraisal is 
performed more than 60 days prior to 


the contribution, it must be updated 
within the period specified in § 1.17QA- 
13(c)(3)(iv)(B). 

The temporary regulations set forth 
the information that must be included in 
the qualified appraisal. Several 
commentators pointed out that the 
appraiser may be a nonresident alien 
who is not required to obtain a taxpayer 
identification number. Therefore, the 
final regulations have been revised to 
provide that the appraiser's taxpayer 
identification number must be provided 
only if the appraiser is otherwise 
required to obtain such a number. 

Several commentators requested that 
the appraiser not be held accountable 
for the accuracy of information about 
the donated property provided by the 
donor. This suggestion has not been 
incorporated into the final regulations 
because such information affects the 
value of the property, and, therefore, its 
validity must be verified by the 
appraiser. 

A separate qualified appraisal is 
required for each item of property that is 
not included in a group of similar items 
of property. Only one qualified appraisal 
is required for a group of similar items of 
property contributed in the same 
taxable year, provided the appraisal 
includes all the required information for 
each item. However, the appraiser may 
select any items whose aggregate value 
is appraised at $100 or less for which a 
group description rather than a specific 
description of each item will suffice. 

Appraisal Summary 

The appraisal summary must be made 
on the form prescribed by the Internal 
Revenue Service, signed and dated by 
the original donee and qualified 
appraiser, and attached to the donor's 
return on which a deduction with 
respect to the appraised property is first 
claimed or reported. The final 
regulations set forth the information that 
must be included on the appraisal 
summary. 

One commentator suggested that the 
final regulations provide an exception to 
the donee signature requirement in 
appropriate situations when the donor is 
unable to obtain the donee's signature. 

In response to the comment, § 1.170A- 
13(c)(4)(iv)(C] provides that, in rare and 
unusual cases where it is not possible to 
obtain the donee's signature, die 
taxpayer's deduction will not be 
disallowed for that reason. An 
appropriate explanation should be 
attached to the appraisal summary. 

A separate appraisal summary for 
each item of contributed property must 
be attached to the donor's return. If. 
however, similar items of property are 










16078 


Federal Register / Vol. 53, No. 87 / Thursday, May 5, 1988 / Rules and Regulations 


contributed to the same donee, a single 
appraisal summary may be attached 
with respect to all similar items of 
property contributed to the same donee 
provided that the appraisal summary 
provides all the required information 
with respect to each item. However, the 
appraiser may select any items whose 
aggregate value is appraised at $100 or 
less for which a group description will 
suffice. A donor who contributes similar 
items of property to more than one 
donee must attach a separate appraisal 
summary for each donee. 

The final regulations provide that 
every donor who presents an appraisal 
summary to a donee for signature after 
June 6.1988, must furnish a copy of the 
appraisal summary to the donee. If the 
donor is a partnership or S corporation, 
the donor must provide a copy of the 
appraisal summary to every partner or 
shareholder who receives an allocation 
of a deduction for a charitable 
contribution of property described in the 
appraisal summary. The partner or 
shareholder must attach the appraisal 
summary to the partner’s or 
shareholder’s return. If a donor (or 
partner or shareholder of a donor) fails 
to attach the appraisal summary to the 
return, a charitable deduction will not 
be disallowed if the donor (or partner or 
shareholder) submits an appraisal 
summary within 90 days of being 
requested to do so by the Internal 
Revenue Service, provided that the 
failure to attach the appraisal summary 
was a good faith omission and the 
requirements of § 1.170A-13(c) (3) and 
(4) are met (including the timely 
completion of the appraisal). 

Qualified Appraiser 

The definition of the term “qualified 
appraiser” is important because a donor 
who fails to use such an appraiser will 
not be entitled to a deduction with 
respect to a charitable contribution of 
property valued in excess of $5,000. 
Section 155 of the 1984 Act left the 
definition of the term qualified appraiser 
largely to these regulations. 

Various appraisers and appraisal 
groups have commented that the 
definition of the term qualified appraiser 
should ensure that only individuals with 
specific professional standards be 
permitted to prepare qualified 
appraisals. Several commentators, for 
example, recommended that a qualified 
appraiser be defined as someone who 
has completed a rigid program of 
education, testing, and certification 
through a recognized professional 
appraisal organization which self- 
regulates its members. 

Other commentators recommended 
that a designation by one of several 


specified professional appraisal 
associations should establish 
conclusively that a person is a qualified 
appraiser. Several commentators 
suggested that the Internal Revenue 
Service establish a roll of qualified 
appraisers that would be filled through 
an examination or application process. 

While the interest of appraisal groups 
(and the Internal Revenue Service) in 
ensuring that only truly qualified 
persons be permitted to prepare 
qualified appraisals is strong, other 
competing interests also exist. In 
particular, donors and donees have an 
interest in assuring that the definition of 
qualified appraiser provides reasonable 
certainty and objectivity to persons who 
contemplate a charitable contribution of 
property expected to be valued in 
excess of $5,000. 

After careful consideration of the 
recommendations received and 
concerns expressed, the regulations 
define a qualified appraiser as an 
individual who includes on the appraisal 
summary a declaration that: 

(A) The individual either holds 
himself or herself out to the public as an 
appraiser or performs appraisals on a 
regular basis; 

(B) Because of the appraiser’s 
qualifications described in the appraisal, 
the appraiser is qualified to make 
appraisals of the type of property being 
valued; 

(C) The appraiser is not one of the 
persons that the final regulations 
exclude from being a qualified 
appraiser; and 

(D) The appraiser understands that an 
intentionally false or fraudulent 
overstatement of the value of the 
property described in the qualified 
appraisal or appraisal summary may 
subject the appraiser to a civil penalty 
under section 6701 for aiding and 
abetting an understatement of tax 
liability, and, moreover, the appraiser 
may have appraisals disregarded 
pursuant to 31 U.S.C. 330(c). 

Even if the individual complies with 
the requirements described above, the 
individual is not a qualified appraiser if 
the donor had knowledge of facts that 
would cause a reasonable person to 
expect the appraiser falsely to overstate 
the value of the donated property. In no 
case is an appraiser a qualified 
appraiser if the appraiser is the donor, 
taxpayer, donee, employee of any of the 
foregoing or other person identified in 
§ 1.170A-13(c)(5)(iv) of the final 
regulations. 

Several commentators suggested that 
a state employee who makes appraisals 
of contributions made to the state 
should not be disqualified. Section 155 
of the 1984 Act explicitly provides. 


however, that an employee of the donee 
cannot be a qualified appraiser. Hence, 
the final regulations do not permit an 
employee of a state to act as a qualified 
appraiser of gifts to the state. 

More than one appraiser may 
appraise the donated property provided 
that each appraiser complies with the 
requirements of this Treasury decision, 
including signing the qualified appraisal 
and appraisal summary. In response to a 
request for clarification, the final 
regulations provide that, if more than 
one appraiser appraises the property, 
the donor does not have to use each 
appraiser’s appraisal for purposes of 
substantiating the deduction. 

Appraisal Fee 

Generally, no part of the fee 
arrangement for a qualified appraisal 
can be based on a percentage (or set of 
percentages) of the appraised value of 
the property. If a fee arrangement is 
based in whqle or in part on the amount 
of the appraised value of the property, if 
any, that is allowed as a deduction 
under section 170, after Internal 
Revenue Service examination or 
otherwise, it shall be treated as a fee 
based on a percentage of the appraised 
value of the property. This provision 
does not apply in certain circumstances 
to appraisal fees paid to a generally 
recognized association that regulates 
appraisers. Although many 
commentators objected to this 
exception, its inclusion in the 
regulations is mandated by section 
155(a) of the 1984 Act 

Similar Items of Property 

The final regulations define the phrase 
“similar items of property” to mean 
property of the same generic category or 
type, including stamp collections, coin 
collections, lithographs, paintings, 
photographs, books, nonpublicly traded 
stock, nonpublicly traded securities 
other than nonpublicly traded stock, 
land, buildings, clothing, jewelry, 
furniture, electronic equipment, 
household appliances, toys, everyday 
kitchenware, china, crystal, or silver. 

Donee 

Several commentators questioned 
whether, in the case of property placed 
in trust for the benefit of a tax-exempt 
organization, the trust or the tax-exempt 
organization is considered to be the 
donee. In response to the comments, the 
final regulations prospectively define 
the term donee to mean the trust in such 
a case. See § 1.170A-13(c)(7)(v)(C) for 
the rule in effect for the past periods. In 
addition, see § 1.170A-13(c)(7) (v), (vi), 
and (vii) for definitions of donee, 
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original donee and successor donee, 
respectively. 

Publicly Traded Securities 

The temporary regulations defined the 
term publicly traded securities to mean 
securities for which market quotations 
are readily available on an established 
securities market The final regulations 
provide that market quotations are 
readily available on an established 
securities market for a security if (1) the 
security is listed on the New York Stock 
Exchange, the American Stock 
Exchange, or any city or regional 
exchange in which quotations are 
published on a daily basis, including 
foreign securities, Iised on a recognized 
foreign, national, or regional exchange, 
(2) the security is regularly traded in the 
national or regional over-the-counter 
market for which published quotations 
are available, or (3) the security is a 
share of an open-end investment 
company (commonly known as a mutual 
fund) for which quotations are published 
on a daily basis in a newspaper of 
general circulation throughout the 
United States. One commentator was 
concerned that this definition does not 
include bonds for which quotations of 
interest, but not bid or asked quotations, 
are listed daily in the "Yellow Sheets." 

In response to the comment, the Service 
issued Announcement 86-4,1986-4 I.R.B. 
51. which states that final regulations 
will provide that market quotations for 
an issue of a security are considered to 
be readily available on an established 
securities market for a computational 
period if certain requirements are met. 
These rules are contained in § 1.170A- 
13(c)(7)(xi)(B) of the final regulations. 

Section 1.170A-13(c)(7)(xi)(C) clarifies 
that securities that are otherwise 
publicly traded are not considered to be 
publicly traded if the securities are 
subject to restrictions on the amount 
claimed as a deduction with respect to 
the contribution of such securities is 
different than the amount listed in 
market quotations that are readily 
available on an established securities 
market. 

Information Return Dy Donees 

The final regulations provide that a 
donee of any charitable deduction 
property who sells, exchanges, 
consumes or otherwise disposes of the 
property within 2 years after the date of 
the donor’s contribution of such 
property must make an information 
return. This rule applies to property for 
which the donee signs an appraisal 
summary either before or after disposing 

the property. It also applies 
prospectively to a disposition made by a 


successor donee of the property (see 
§ 1.6050L-l(c)). 

Several commentators stated that 
tracking an item of charitable deduction 
property with a de minimis value from 
the time of contribution until the time of 
disposition would be very burdensome. 
In response to the comments, the 
Service issued News Release IR 85-121 
with accompanying Announcement 86- 
1.1986-1 I.R.B. 35, on December 30,1985. 
The Announcement states that final 
regulation will provide that donee 
reporting is not required with respect to 
an item of charitable deduction property 
disposed of by sale if the appraisal 
summary signed by a donee with respect 
to the item contains, at the time of the 
donee’s signature, a statement signed by 
the donor that the appraised value of the 
item does not exceed $500. The rule is 
contained in § 1.6050L-l(a](2)(i) of the 
final regulations. For purposes of this 
rule items that form a set (such as, for 
example, a collection of books written 
by the same author, components of a 
stereo system, or a group of place 
settings of a pattern of silverware) are 
considered one item. In addition, all 
nonpublicly traded stock is considered 
one item as are all nonpublicly traded 
securities other than nonpublicly traded 
stock. The final regulations also provide 
that donee reporting is not required with 
respect to an item of charitable 
deduction property consumed or 
distributed by a donee without 
consideration if the consumption or 
distribution is in furtherance of a 
purpose or function constituting a basis 
for such donee’s exemption under 
section 501 of the Code. 

Charitable Deduction Property 

Charitable deduction property is 
defined as any property (other than 
money and certain publicly traded 
securities) contributed after December 
31,1984, with respect to which the donee 
signs an appraisal summary. If the 
donee 9igns an appraisal summary with 
respect to donated property after the 
date of contribution, the property is 
deemed to be charitable deduction 
property from the date of contribution. 

Time For Filing Information 

In response to comments that the 
requirement to file the donee 
information return within 90 days of the 
disposition of the charitable deduction 
property is too burdensome, the 90-day 
requirement has been replaced with a 
125-day requirement in the final 
regulations. A special rule is provided in 
the case of a donee who has no reason 
to believe that the substantiation 
requirements of § 1.170A-13(c) apply 
with respect to the disposal of property. 


Special Analyses 

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined in 
Executive Order 12291 and that a 
Regulatory Impact Analysis is therefore 
not required. Although a notice of 
proposed rulemaking that solicited 
public comment was issued, the Internal 
Revenue Service concluded when the 
notice was issued that the regulations 
are interpretative and that the notice 
and public procedure requirements of 5 
U.S.C. 553 do not apply. Accordingly, the 
final regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. chapter 6). The 
reporting requirements added by this 
document have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. The reporting 
requirements have been approved bv 
OMB (control number 1545-0908). 

Drafting Information 

The principal author of these final 
regulations is Beverly A. Baughman of 
the Legislation and Regulations 
Division, Office of Chief Counsel, 

Interna] Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations, both on matters of 
substance and style. 

List of Subjects 

26 CFIi 1.61-1 through 1.261-4 

Income taxes, Taxable income. 
Deductions, Exemptions. 

26 CFR 1.6001-1 through 1.6109-2 

Income taxes. Administration and 
procedure. Filing requirements. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly. 26 CFR Parts 1 and 602 
are amended as follows: 

Paragraph 1. The authority for Part 1 
is amended by adding the following 
citation: 

Authority: 20 U.S.C. 7805. * # * Section 
1.170A-13 also issued under 26 U.S.C. 170 and 
section 155 of the Deficit Reduction Act of 
1984 (98 Stat 691). Section 1.6050L-1 also 
issued under 20 U.S.C. 6050L. 

§ 1.170A-13T (Removed) 

Par. 2. Section 1.170A-13T is removed. 

Par. 3. In § 1.170A-13, paragraphs 
(b)(1) and (b)(3)(i)(B) are revised io read 
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as follows, and the heading and text for 
paragraph (c) are added. 

§ 1.170A-13 Recordkeeping and return 
requirements for deductions for charitable 
contributions. 

***** 

(b) Charitable contributions of 
property other than money made in 
taxable years beginning after December 
31, 1982 —(1) In general. Except in the 
case of certain charitable contributions 
of property made after December 31, 
1984, to which paragraph (c) of this 
section applies, any taxpayer who 
makes a charitable contribution of 
property other than money in a taxable 
year beginning after December 31,1982. 
shall maintain for each contribution a 
receipt from the donee showing the 
following information: 

(i) The name of the donee. 

(ii) The date and location of the 
contribution. 

(iii) A description of the property in 
detail reasonably sufficient under the 
circumstances. Although the fair market 
value of the property is one of the 
circumstances to be taken into account 
in determining the amount of detail to be 
included on the receipt, such value need 
not be stated on the receipt. 

A letter or other written communication 
from the donee acknowledging receipt of 
the contribution, showing the date of the 
contribution, and containing the 
required description of the property 
contributed constitutes a receipt for 
purposes of this paragraph. A receipt is 
not required if the contribution is made 
in circumstances where it is impractical 
to obtain a receipt [e.g., by depositing 
property at a charity’s unattended drop 
site). In such cases, however, the 
taxpayer shall maintain reliable written 
records with respect to each item of 
donated property that include the 
information required by paragraph 
(b)(2)(h) of this section. 

» » t * * 

(3) Deductions in excess of $500 
claimed for a charitable contribution of 
property other than money —(i) In 
general. * * * 

***** 

(B) The cost or other basis, adjusted 
as provided by section 1016, of property, 
other than publicly traded securities, 
held by the taxpayer for a period of less 
than 12 months (6 months for property 
contributed in taxable years beginning 
after December 31,1982, and on or 
before June 6,1988, immediately 
preceding the date on which the 
contribution was made and, when the 
information is available, of property, 
other than publicly traded securities, 
held for a period of 12 months or more (6 


months or more for property contributed 
in taxable years beginning after 
December 31,1982, and on or before 
June 6,1988, preceding the date on 
which the contribution was made. 
***** 

(c) Deductions in excess of $5,000 for 
certain charitable contributions of 
property made after December 31, 

1984 —(1) General Rule —(i) In general. 
This paragraph applies to any charitable 
contribution made after December 31. 
1984, by an individual, closely held 
corporation, personal service 
corporation, partnership, or S 
corporation of an item of property (other 
than money and publicly traded 
securities to which § 1.170A- 
13(c)(7)(xi)(B) does not apply if the 
amount claimed or reported as a 
deduction under section 170 with 
respect to such item exceeds $5,000. This 
paragraph also applies to charitable 
contributions by C corporations (as 
defined in section 1361(a)(2) of the 
Code) to the extent described in 
paragraph (c)(2)(h) of this section. No 
deduction under section 170 shall be 
allowed with respect to a charitable 
contribution to which this paragraph 
applies unless the substantiation 
requirements described in paragraph 
(c)(2) of this section are met. For 
purposes of this paragraph (c), the 
amount claimed or reported as a 
deduction for an item of property is the 
aggregate amount claimed or reported as 
a deduction for a charitable contribution 
under section 170 for such items of 
property and all similar items of 
property (as defined in paragraph 
(c)(7)(iii) of this section) by the same 
donor for the same taxable year 
(whether or not donated to the same 
donee). 

(ii) Special rule for property to which 
section 170(e) (3) or (4) applies. For 
purposes of this paragraph (c), in 
computing the amount claimed or 
reported as a deduction for donated 
property to which section 170(e) (3) or 
(4) applies (pertaining to certain 
contributions of inventory and scientific 
equipment) there shall be taken into 
account only the amount claimed or 
reported as a deduction in excess of the 
amount which would have been taken 
into account for tax purposes by the 
donor as costs of goods sold if the donor 
had sold the contributed property to the 
donee. For example, assume that a 
donor makes a contribution from 
inventory of clothing for the care of the 
needy to which section 170(e)(3) applies. 
The cost of the property to the donor 
was $5,000, and, pursuant to section 
170(e)(3)(B), the donor claims a 
charitable contribution deduction of 


$8,000 with respect to the property. 
Therefore. $3,000 ($8,000-$5,000) is the 
amount taken into account for purposes 
of determining whether the $5,000 
threshold of this paragraph (c)(1) is met. 

(2) Substantiation requirements —(i) 

In general. Except as provided in 
paragraph (c)(2)(ii) of this section, a 
donor who claims or reports a deduction 
with respect to a charitable contribution 
to which this paragraph (c) applies must 
comply with the following three 
requirements: 

(A) Obtain a qualified appraisal (as 
defined in paragraph (c) (3) of this 
section) for such property contributed. If 
the contributed property is a partial 
interest, the appraisal shall be of the 
partial interest. 

(B) Attach a fully completed appraisal 
summary (as defined in paragraph (c) (4) 
of this section) to the tax return (or. in 
the case of a donor that is a partnership 
or S corporation, the information return) 
on which the deduction for the 
contribution is first claimed (or 
reported) by the donor. 

(C) Maintain records containing the 
information required by paragraph (b) 
(2) (ii) of this section. 

(ii) Special rules for certain 
nonpublicly traded stock, certain 
publicly traded securities, and 
contributions by certain C corporations. 
(A) In cases described in paragraph (c) 
(2) (ii) (B) of this section, a qualified 
appraisal is not required, and only a 
partially completed appraisal summary 
form (as described in paragraph (c) (4) 

(iv) (A) of this section) is required to be 
attached to the tax or information return 
specified in paragraph (c)(2)(i)(B) of this 
section. However, in all cases donors 
must maintain records containing the 
information required by paragraph 
(b)(2)(ii) of this section. 

(B) This paragraph (c)(2)(ii) applies in 
each of the following cases: 

(7) The contribution of nonpublicly 
traded stock, if the amount claimed or 
reported as a deduction for the 
charitable contribution of such stock is 
greater than $5,000 but does not exceed 
$ 10 , 000 ; 

(2) The contribution of a security to 
which paragraph (c) (7) (xi) (B) of this 
section applies; and 

(3) The contribution of an item of 
property or of similar items of property 
described in paragraph (c)(1) of this 
section made after June 6.1988, by a C 
corporation (as defined in section 
1361(a)(2) of the Code), other than a 
closely held corporation or a personal 
service corporation. 

(3) Qualified appraisal —(i) In general. 
For purposes of this paragraph (c). the 
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term “qualified appraisal" means an 
appraisal document that— 

(A) Relates to an appraisal that is 
made not earlier than 60 days prior to 
the date of contribution of the appraised 
property nor later than the date 
specified in paragraph (c) (3) (iv) (B) of 
this section; 

(B) Is prepared, signed, and dated by a 
qualified appraiser (within the meaning 
of paragraph (c) (5) of this section); 

(C) Includes the information required 
by paragraph (c)(3)(ii) of this section; 
and 

(D) Does not involve an appraisal fee 
prohibited by paragraph (c) (6) of this 

section. 

(ii) Information included in qualified 
appraisal. A qualified appraisal shall 
include the following information: 

(A) A description of the property in 
sufficient detail for a person who is not 
generally familiar with the type of 
property to ascertain that the property 
that was appraised is the property that 
was (or will be) contributed; 

(B) In the case of tangible property, 
the physical condition of the property; 

(C) The date (or expected date) of 
contribution to the donee; 

(D) The terms of any agreement or 
understanding entered into (or expected 
to be entered into) by or on behalf of the 
donor or donee that relates to the use, 
sale, or other disposition of the property 
contributed, including, for example, the 
terms of any agreement or 
understanding that— 

(1) Restricts temporarily or 
permanently a donee’s right to use or 
dispose of the donated property. 

(2) Reserves to, or confers upon, 
anyone (other than a donee organization 
or an organization participating with a 
donee organization in cooperative 
fundraising) any right to the income 
from the contributed property or to the 
possession of the property, including the 
right to vote donated securities, to 
acquire the property by purchase or 
otherwise, or to designate the person 
having such income, possession, or right 
to acquire, or 

(3) Earmarks donated property for a 
particular use; 

(E) The name, address, and (if a 
taxpayer identification number is 
otherwise required by section 6109 and 
the regulations thereunder) the 
identifying number of the qualified 
appraiser; and, if the qualified appraiser 
is acting in his or her capacity as a 
partner in a partnership, an employee of 
any person (whether an individual, 
corporation, or partnerships), or an 
independent contractor engaged by a 
person other than the donor, the name, 
address, and taxpayer identification 
number (if a number is otherwise 


required by section 6109 and the 
regulations thereunder) of the 
partnership or the person who employs 
or engages the qualified appraiser; 

(F) The qualifications of the qualified 
appraiser who signs the appraisal, 
including the appraiser’s background, 
experience, education, and membership, 
if any, in professional appraisal 
associations; 

(G) A statement that the appraisal 
was prepared for income tax purposes; 

(H) The date (or dates) on which the 
property was appraised; 

(I) The appraised fair market value 
(within the meaning of § 1.170A-1 (c) 

(2) ) of the property on the date (or 
expected date) of contribution; 

(I) The method of valuation used to 
determine the fair market value, such as 
the income approach, the market-data 
approach, and the replacement-cost¬ 
less-depreciation approach; and 

(K) The specific basis for the 
valuation, such as specific comparable 
sales transactions or statistical 
sampling, including a justification for 
using sampling and an explanation of 
the sampling procedure employed. 

(iii) Effect of signature of the qualified 
appraiser. Any appraiser who falsely or 
fraudulently overstates the value of the 
contributed property referred to in a 
qualified appraisal or appraisal 
summary (as defined in paragraphs (c) 

(3) and (4), respectively, of this section) 
that the appraiser has signed may be 
subject to a civil penalty under section 
6701 for aiding and abetting an 
understatement of tax liability and, 
moreover, may have appraisals 
disregarded pursuant to 31 U.S.C. 330(c). 

(iv) Special rules —(A) Number of 
qualified appraisals. For purposes of 
paragraph (c) (2) (i) (A) of this section, a 
separate qualified appraisal is required 
for each item of property that is not 
included in a group of similar items of 
property. See paragraph (c)(7)(iii) of this 
section for the definition of similar items 
of property. Only one qualified appraisal 
is required for a group of similar items of 
property contributed in the same 
taxable year of the donor, although a 
donor may obtain separate qualified 
appraisals for each item of property. A 
qualified appraisal prepared with 
respect to a group of similar items of 
property shall provide all the 
information required by paragraph 
(c)(3)(ii) of this section for each item of 
similar property, except that the 
appraiser may select any items whose 
aggregate value is appraised at $100 or 
less and provide a group description of 
such items. 

(B) Time of receipt of qualified 
appraisal. The qualified appraisal must 
be received by the donor before the due 


date (including extensions) of the return 
of which a deduction is first claimed (or 
reported in the case of a donor that is a 
partnership or S corporation) under 
section 170 with respect to the donated 
property, or, in the case of a deduction 
first claimed (or reported) on an 
amended return, the date on which the 
return is filed. 

(C) Retention of qualified appraisal . 
The donor must retain the qualified 
appraisal in the donor’s records for so 
long as it may be relevant in the 
administration of any internal revenue 
law. 

(D) Appraisal disregarded pursuant to 
31 U.S.C. 330(c). If an appraisal is 
disregarded pursuant to 31 U.S.C. 330(c) 
it shall have no probative effect as to 
the value of the appraised property. 

Such appraisal will, however, otherwise 
constitute a “qualified appraisal" for 
purposes of this paragraph (c) if the 
appraisal summary includes the 
declaration described in paragraph 
(c)(4)(ii)(L)(2) and the taxpayer had no 
knowledge that such declaration was 
false as of the time described in 
paragraph (c)(4)(i)(B) of this section. 

(4) Appraisal summary —(i) In 
general. For purposes of this paragraph 
(c), except as provided in paragraph 
(c)(4)(iv)(A) of this section, the term 
“appraisal summary" means a summary 
of a qualified appraisal that— 

(A) Is made on the form prescribed by 
the Internal Revenue Service; 

(B) Is signed and dated (as described 
in paragraph (c)(4)(iii) of this section) by 
the donee (or presented to the donee for 
signature in cases described in 
paragraph (c)(4)(iv)(C)(2) of this 
section); 

(C) Is signed and dated by the 
qualified appraiser (within the meaning 
of paragraph (c)(5) of this section) who 
prepared the qualified appraisal (within 
the meaning of paragraph (c)(3) of this 
section); and 

(D) Includes the information required 
by paragraph (c) (4) (ii) of this section. 

(ii) Information included in an 
appraisal summary. An appraisal 
summary shall include the following 
information: 

(A) The name and taxpayer 
identification number of the donor 
(social security number if the donor is 
an individual or employer identification 
number if the donor is a partnership or 
corporation); 

(B) A description of the property in 
sufficient detail for a person who is not 
generally familiar with the type of 
property to ascertain that the property 
that was appraised is the property that 
was contributed; 
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(C) In the case of tangible property, a 
brief summary of the overall physical 
condition of the property at the time of 
the contribution; 

(D) The manner of acquisition ( e.g ., 
purchase, exchange, gift, or bequest) and 
the date of acquisition of the property 
by the donor, or, if the property was 
created, produced, or manufactured by 
or for the donor, a statment to that effect 
and the approximate date the property 
was substantially completed; 

(E) The cost or other basis of the 
property adjusted as provided by 
section 1016; 

(F) The name, address, and taxpayer 
identification number of the donee; 

(G) The date the donee received the 
property; 

(H) For charitable contributions made 
after June 6,1988, a statement explaining 
whether or not the charitable 
contribution was made by means of a 
bargain sale and the amount of any 
consideration received from the donee 
for the contribution; 

(I) The name, address, and (if a 
taxpayer identification number is 
otherwise required by section 6109 and 
the regulations thereunder) the 
identifying number of the qualified 
appraiser who signs the appraisal 
summary and of other persons as 
required by paragraph (c)(3)(ii)(E) of this 
section; 

(I) The appraised fair market value of 
the property on the date of contribution; 

(K) The declaration by the appraiser 
described in paragraph (c)(5)(i) of this 
section; 

(L) A declaration by the appraiser 
stating that— 

(1) The fee charged for the appraisal is 
not of a type prohibited by paragraph 
(c)(6) of this section; and 

(2) Appraisals prepared by the 
appraiser are not being disregarded 
pursuant to 31 U.S.C. 330(c) on the date 
the appraisal summary is signed by the 
appraiser; and 

(M) Such other information as may be 
specified by the form. 

(iii) Signature of the original donee. 

The person who signs the appraisal 
summary for the donee shall be an 
official authorized to sign the tax or 
information returns of the donee, or a 
person specifically authorized to sign 
appraisal summaries by an official 
authorized to sign the tax or information 
returns of such done. In the case of a 
donee that is a governmental unit, the 
person who signs the appraisal 
summary for such donee shall be the 
official authorized by such donee to sign 
appraisal summaries. The signature of 
the donee on the appraisal summary 
does not represent concurrence in the 
appraised value of the contributed 


property. Rather, it represents 
acknowledgment of receipt of the 
property described in the appraisal 
summary on the date specified in the 
appraisal summary and that the donee 
understands the information reporting 
requirements imposed by section 6050L 
and § 1.6050L-1. In general, § 1.6050L-1 
requires the donee to file an information 
return with the Internal Revenue Service 
in the event the donee sells, exchanges, 
consumes, or otherwise disposes of the 
property (or any portion thereof) 
described in the appraisal summary 
within 2 years after the date of the 
donor’s contribution of such property. 

(iv) Special rules —(A) Content of 
appraisal summary required in certain 
cases. With respect to contributions of 
nonpublicly traded stock described in 
paragraph (c)(2)(ii)(B)(7) of this section, 
contributions of securities described in 
paragraph (c)(7)(xi)(B) of this section, 
and contributions by C corporations 
described in paragraph (c)(2)(ii)(B){3) of 
this section, the term ’’appraisal 
summary” means a document that— 

(7) Complies with the requirements of 
paragraph (c)(4)(i) (A) and (B) of this 
section, 

(2) Includes the information required 
by paragraph (c)(4)(H) (A) and (B) of this 
section, 

(3) Includes the amount claimed or 
reported as a charitable contribution 
deduction, and 

(4) In the case of securities described 
in paragraph (c)(7)(xi)(B) of this section, 
also includes the pertinent average 
trading price (as described in paragraph 
(c)(7)(xi)(B)(2)(iii) of this section). 

(B) Number of appraisal summaries. 

A separate appraisal summary for each 
item of property described in paragraph 
(c)(1) of this section must be attached to 
the donor's return. If, during the donor's 
taxable year, the donor contributes 
similar items of property described in 
paragraph (c)(1) of this section to more 
than one donee, the donor shall attach 
to the donor's return a separate 
appraisal summary for each donee. See 
paragraph (c)(7)(iii) of this section for 
the definition of similar items of 
property. If, however, during the donor's 
taxable year, a donor contributes similar 
items of property described in paragraph 
(c)(1) of this section to the same donee, 
the donor may attach to the donor’s 
return a single appraisal summary with 
respect to all similar items of property 
contributed to the same donee. Such an 
appraisal summary shall provide all the 
information required by paragraph 
(c)(4)(ii) of this section for each item of 
property, except that the appraiser may 
select any items whose aggregate value 
is appraised at $100 or less and provide 
a group description for such items. 


(C) Manner of acquisition, cost basis 
and donee's signature. (7) If a taxpayer 
has reasonable cause for being unable 
to provide the information required by 
paragraph (c)(4)(ii) (D) and (E) of this 
section (relating to the manner of 
acquisition and basis of the contributed 
property), an appropriate explanation 
should be attached to the appraisal 
summary. The taxpayer's deduction will 
not be disallowed simply because of the 
inability (for reasonable cause) to 
provide these items of information. 

[2] In rare and unusual circumstances 
in which it is impossible for the 
taxpayer to obtain the signature of the 
donee on the appraisal summary as 
required by paragraph (c)(4)(i)(B) of this 
section, the taxpayer’s deduction will 
not be disallowed for that reason 
provided that the taxpayer attaches a 
statement to the appraisal summary 
explaining, in detail, why it was not 
possible to obtain the donee's signature. 
For example, if the donee ceases to exist 
as an entity subsequent to the date of 
the contribution and prior to the date 
when the appraisal summary must be 
signed, and the donor acted reasonably 
in not obtaining the donee’s signature at 
the time of the contribution, relief under 
this paragraph (c)(4)(iv)(C)(2) would 
generally be appropriate. 

(D) Information excluded from certain 
appraisal summaries. The information 
required by paragraph (c)(4)(i)(C). 
paragraph (c)(4)(ii)(D), (E), (H) through 
(M), and paragraph (c)(4)(iv)(A)(3), and 
the average trading price referred to in 
paragraph (c)(4)(ii) (D), (E). (H) through 
do not have to be included on the 
appraisal summary at the time it is 
signed by the donee or a copy is 
provided to the donee pursuant to 
paragraph (c)(4)(iv)(E) of this section. 

(E) Statement to be furnished by 
donors to donees. Every donor who 
presents an appraisal summary to a 
donee for signature after June 6,1988, in 
order to comply with paragraph 
(c)(4)(i)(B) of this section shall furnish a 
copy of the appraisal summary to such 
donee. 

(F) Appraisal summary required to be 
provided to partners and S corporation 
shareholders. If the donor is a 
partnership or S corporation, the donor 
shall provide a copy of the appraisal 
summary to every partner or 
shareholder, respectively, who receives 
an allocation of a charitable 
contribution deduction under section 170 
with respect to the property described in 
the appraisal summary. 

(G) Partners and S corporation 
shareholders. A partner of a partnership 
or shareholder of an S corporation who 
receives an allocation of a deduction 
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under section 170 for a charitable * 
contribution of property to which this 
paragraph (c) applies must attach a copy 
of the partnership’s or S corporation’s 
appraisal summary to the tax return on 
which the deduction for the contribution 
is first claimed. If such appraisal 
summary is not attached, the partner’s 
or shareholder’s deduction shall not be 
allowed except as provided for in 
paragraph (c)(4)(ivj(H) of this section. 

(H) Failure to attach appraisal 
summary. In the event that a donor fails 
to attach to the donor’s return an 
appraisal summary as required by 
paragraph (c)(2)(i)(B) of this section, the 
Internal Revenue Service may request 
that the donor submit the appraisal 
summary within 90 days of the request. 

If such a request is made and the donor 
complies with the request within the 90- 
day period, the deduction under section 
170 shall not be disallowed for failure to 
attach the appraisal summary, provided 
that the donor’s failure to attach the 
appraisal summary was a good faith 
I omission and the requirements of 
paragraph (c) (3) and (4) of this section 
are met (including the completion of the 
qualified appraisal prior to the date 
specified in paragraph (c)(3)(iv)(B) of 
this section). 

(5) Qualified appraiser— (i) In general. 
The term ’’qualified appraiser” means 
an individual (other than a person 
described in paragraph (c)(5)(iv) of this 
section) who includes on the appraisal 
summary (described in paragraph (c)(4) 
of this section), a declaration that— 

I (A) The individual either holds 
I himself or herself out to the public as an 
I appraiser or performs appraisals on a 
I regular basis; 

I (B) Because of the appraiser’s 
I qualifications as described in the 

I appraisal (pursuant to paragraph 

I ( c )(3)(ii)(F) of this section), the appraiser 
I is qualified to make appraisals of the 
I type of property being valued; 

I (C) The appraiser is not one of the 
I persons described in paragraph (c)(5)(iv) 

I of this section; and 
I (D) The appraiser understands that an 

I intentionally false or fraudulent 
I overstatement of the value of the 
I property described in the qualified 
I appraisal or appraisal summary may 
| subject the appraiser to a civil penalty 
I under section 6701 for aiding and 
I abetting an understatement of tax 
I liability, and, moreover, the appraiser 
I may have appraisals disregarded 
I pursuant to 31 U.S.C. 330(c) (see 
I paragraph (c)(3)(iii) of this section). 

I (ii) Exception. An individual is not a 
I qualified appraiser with respect to a 
I particular donation, even if the 
i declaration specified in paragraph 
I ( c )(5)(i) of this section is provided in the 


appraisal summary, if the donor had 
knowledge of facts that would cause a 
reasonable person to expect the 
appraiser falsely to overstate the value 
of the donated property [e.g., the donor 
and the appraiser make an agreement 
concerning the amount at which the 
property will be valued and the donor 
knows that such amount exceeds the 
fair market value of the property). 

(iii) Numbers of appraisers. More than 
one appraiser may appraise the donated 
property. If more than one appraiser 
appraises the property, the donor does 
not have to use each appraiser’s 
appraisal for purposes of substantiating 
the charitable contribution deduction 
pursuant to this paragraph (c). If the 
donor uses the appraisal of more than 
one appraiser, or if two or more 
appraisers contribute to a single 
appraisal, each appraiser shall comply 
with the requirements of this paragraph 
(c), including signing the qualified 
appraisal and appraisal summary as 
required by paragraphs (c)(3)(i)(B) and 
(c)(4)(i)(C) of this section, respectively. 

(iv) Qualified appraiser exclusions. 
The following persons cannot be 
qualified appraisers with respect to 
particular property: 

(A) The donor or the taxpayer who 
claims or reports a deductions under 
section 170 for the contribution of the 
property that is being appraised. 

(B) A party to the transaction in which 
the donor acquired the property being 
appraised [i.e. t the person who sold, 
exchanged, or gave the property to the 
donor, or any person who acted as an 
agent for the transferor or for the donor 
with respect to such sale, exchange, or 
gift), unless the property is donated 
within 2 months of the date of 
acquisition and its appraised value does 
not exceed its acquisition price. 

(C) The donee of the property. 

(D) Any person employed by any of 
the foregoing persons (e.g., if the donor 
acquired a painting from an art dealer, 
neither the art dealer nor persons 
employed by the dealer can be qualified 
appraisers with respect to that painting). 

(E) Any person related to any of the 
foregoing persons under section 267(b), 
or, with respect to appraisals made after 
June 6,1988, married to a person who is 
in a relationship described in section 
267(b) with any of the foregoing persons. 

(F) An appraiser who is regularly used 
by any person described in paragraph 
(c)(5)(iv) (A), (B), or (C) of this section 
and who does not perform a majority of 
his or her appraisals made during his or 
her taxable year for other persons. 

(6) Appraisal fees —(i) In general. 
Except as otherwise provided in 
paragraph (c)(6)(ii) of this section, no 
part of the fee arrangement for a 


qualified appraisal can be based, in 
effect, on a percentage (or set of 
percentages) of the appraised value of 
the property. If a fee arrangement for an 
appraisal is based in whole or in part on 
the amount of the appraised value of the 
property, if any, that is allowed as a 
deduction under section 170, after 
Internal Revenue Service examination 
or otherwise, it shall be treated as a fee 
based on a percentage of the appraised 
value of the property. For example, an 
appraiser’s fee that is subject to 
reduction by the same percentage as the 
appraised value may be reduced by the 
Internal Revenue Service would be 
treated as a fee that violates this 
paragraph (c)(6). 

(ii) Exception. Paragraph (c)(6)(i) of 
this section does not apply to a fee paid 
to a generally recognized association 
that regulates appraisers provided all of 
the following requirements are met: 

(A) The association is not organized 
for profit and no part of the net earnings 
of the association inures to the benefit 
of any private shareholder or individual 
(these terms have the same meaning as 
in section 501(c)), 

(B) The appraiser does not receive any 
compensation from the association or 
any other persons for making the 
appraisal, and 

(C) The fee arrangement is not based 
in whole or in part on the amount of the 
appraised value of the donated property, 
if any, that is allowed as a deduction 
under section 170 after Internal Revenue 
Service examination or otherwise. 

(7) Meaning of terms. For purposes of 
this paragraph (c)— 

(i) Closely held corporation. The term 
"closely held corporation” means any 
corporation (other than an S 
corporation) with respect to which the 
stock ownership requirement of 
paragraph (2) of section 542(a) of the 
Code is met. 

(ii) Personal service corporation. The 
term "personal service corporation” 
means any corporation (other than an S 
corporation) which is a service 
organization (within the meaning of 
section 414(m)(3) of the Code). 

(iii) Similar items of property. The 
phrase "similar items of property” 
means property of the same generic 
category or type, such as stamp 
collections (including philatelic supplies 
and books on stamp collecting), coin 
collections (including numismatic 
supplies and books on coin collecting), 
lithographs, paintings, photographs, 
books, nonpublicly traded stock, 
nonpublicly traded securities other than 
nonpublicly trade stock, land, buildings, 
clothing, jewelry, funiture. electronic 
equipment, household appliances, toys, 
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everyday kitchenware, china, crystal, or 
silver. For example, if a donor claims on 
her return for the year deductions of 
$2,000 for books given by her to College 
A, $2,500 for books given by her to 
College B, and $900 for books given by 
her to College C. the $5,000 threshold of 
paragraph (c)(1) of this section is 
exceeded. Therefore, the donor must 
obtain a qualified appraisal for the 
books and attach to her return three 
appraisal summaries for the books 
donated to A, B, and C. For rules 
regarding the number of qualified 
appraisals and appraisal summaries 
required when similar items of property 
are contributed, see paragraphs 
(c)(3)(iv)(A) and (c)(4)(iv)(B), 
respectively, of this section. 

(iv) Donor. The term “donor" means a 
person or entity (other than an 
organization described in section 170(c) 
to which the donated property was 
previously contributed) that makes a 
charitable contribution of property. 

(v) Donee. The term “donee" means— 

(A) Except as provided in paragraph 
(c)(7)(v) (B) and (C) of this section, an 
organization described in section 170(c) 
to which property is contributed, 

(B) Except as provided in paragraph 
(c)(7)(v)(C) of this section, in the case of 
a charitable contribution of property 
placed in trust for the benefit of an 
organization described in section 170(c), 
the trust, or 

(C) In the case of a charitable 
contribution of property placed in trust 
for the benefit of an organization 
described in section 170(c) made on or 
before June 6,1988, the beneficiary that 
is an organization described in section 
170(c), or if the trust has assumed the 
duties of a donee by signing the 
appraisal summary pursuant to 
paragraph (c)(4)(i)(B) of this section, the 
trust. 

In general, the term, refers only to the 
original donee. However, with respect to 
paragraph (c)(3)(ii)(D). the last sentence 
of paragraph (c)(4)(iii), and paragraph 
(c)(5)(iv)(C) of this section, the term 
“donee" means the original donee and 
all successor donees in cases where the 
original donee transfers the contribution 
property to a successor donee after July 
5.1988. 

(vi) Original donee. The term “original 
donee" means the donee to or for which 
property is initially donated by a donor. 

(vii) Successor donee. The term 
“successor donee" means any donee of 
property other than its original donee 
(/.a, a transferee of property for less 
than fair market value from an original 
donee or another successor donee). 


(viii) Fair market value . For the 
meaning of the term “fair market value." 
see section 1.170A-l(c)(2). 

(ix) Nonpublicly traded securities. 

The term “nonpublicly traded 
securities" means securities (within the 
meaning of section 165(g)(2) of the Code) 
which are not publicly traded securities 
as defined in paragraph (c)(7)(xi) of this 
section. 

(x) Nonpublicly traded stock. The 
term “nonpublicly traded stock" means 
any stock of a corporation (evidence by 
a stock certificate) which is not a 
publicly traded security. The term stock 
does not include a debenture or any 
other evidence of indebtedness. 

(xi) Publicly traded securities —(A) In 
general. Except as provided in 
paragraph (c)(7)(xi)(C) of this section, 
the term “publicly traded securities" 
means securities (within the meaning of 
section 165(g)(2) of the Code) for which 
(as of the date of the contribution) 
market quotations are readily available 
on an established securities market. For 
purposes of this section, market 
quotations are readily available on an 
established securities market with 
respect to a security if: 

(7) The security is listed on the New 
York Stock Exchange, the American 
Stock Exchange, or any city or regional 
exchange in which quotations are 
published on a daily basis, including 
foreign securities listed on a recognized 
foreign, national, or regional exchange 
in which quotations are published on a 
daily basis: 

[2] The security is regularly traded in 
the national or regional over-the-counter 
market, for which published quotations 
are available; or 

(3) The security is a share of an open- 
end investment company (commonly 
known as a mutual fund) registered 
under the Investment Company Act of 
1940, as amended (15 U.S.C. 80a-l to 
80b-2), for which quotations are 
published on a daily basis in a 
newspaper of general circulation 
throughout the United States. 

(If the market value of an issue of a 
security is reflected only on an 
interdealer quotation system, the issue 
shall not be considered to be publicly 
traded unless the special rule described 
in paragraph (cJ(7)(xi)(B) of this section 
is satisfied.) 

(B) Special rule —(7) In General. An 
issue of a security that does not satisfy 
the requirements of paragraph 
(c)(7)(xi)(A) (7), [2). or (3) of this section 
shall nonetheless be considered to have 
market quotations readily available on 
an established securities market for 
purposes of paragraph (c)(7)(xi)(A) of 


this section if all of the following five 
requirements are met: 

(/) The issue is regularly traded during 
the computational period (as defined in 
paragraph (c)(7)(xi)(B)(2)(/V) of this 
section) in a market that is reflected by 
the existence of an interdealer quotation 
system for the issue, 

(/#) The issuer or an agent of the issuer 
computes the average trading price (as 
defined in paragraph (c)(7)(xi)(B)(2)(/7/) 
of this section) for the issue for the 
computational period, 

[Hi] The average trading price and 
total volume of the issue during the 
computational period are published in a 
newspaper of general circulation 
throughout the United States not later 
than the last day of the month following 
the end of the calendar quarter in which 
the computational period ends. 

(;V) The issuer or its agent keeps 
books and records that list for each 
transaction during the computational 
period involving each issue covered by 
this procedure the date of the settlement 
of the transaction, the name and address 
of the broker or dealer making the 
market in which the transaction 
occurred, and the trading price and 
volume, and 

[v] The issuer or its agent permits the 
Internal Revenue Service to review the 
books and records described in 
paragraph (c)(7)(xi){B)(7)(/v) of this 
section with respect to transactions 
during the computational period upon 
giving reasonable notice to the issuer or 
agent. 

[2] Definitions . For purposes of this 
paragraph (c)(7)(xi)(B)— 

[i] Issue of a security. The term “issue 
of a security" means a class of debt 
securities with the same obligor and 
identical terms except as to their 
relative denominations (amounts) or a 
class of stock having identical rights. 

(//) Interdealer quotation system. The 
term “interdealer quotation system" 
means any system of general circulation 
to brokers and dealers that regularly 
disseminates quotations of obligations 
by two or more identified brokers or 
dealers, who are not related to either the 
issuer of the security or to the issuer s 
agent, who compute the average trading 
price of the security. A quotation sheet 
prepared and distributed by a broker or 
dealer in the regular course of its 
business and containing only quotations 
of such broker or dealer is not an 
interdealer quotation system. 

[Hi] Average trading price. The term 
“average trading price" means the mean 
price of ail transactions (weighted by 
volume), other than original issue or 
redemption transactions, conducted 
through a United States office of a 
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broker or dealer who maintains a 
market in the issue of the security during 
the computational period. For this 
purpose, bid and asked quotations are 
not taken into account. 

(jV) Computational period. For 
calendar quarters beginning on or after 
June 6,1938, the term '‘computational 
period” means weeidy during October 
through December [beginning with the 
first Monday in October and ending 
with the first Sunday following the last 
Monday in December) and monthly 
during January through September 
(beginning January 1). For calendar 
quarters beginning before June 0,198a 
the term ‘‘computational period” means 
weekly during October through 
December and monthly during January 
through September. 

(C) Exception. Securities described in 
paragraph (c)(7)(xi) (A) or (B) of this 
section shall not be considered publicly 
traded securities if— 

(1) The securities are subject to any 
restrictions that materially affect the 
value of the securities to the donor or 
prevent the securities from being freely 
traded, or 

(2) If the amount claimed or reported 
as a deduction with respect to the 
contribution of the securities is different 
than the amount listed in the market 
quotations that are readily available on 
an established securities market 
pursuant to paragraph (c)(7)(xi) (A) or 
(B) of this section. 

(D) Market quotations and fair market 
value. The fair market value of a 
publicly traded security, as-defined in 
this paragraph (c)(7)(xi) t is not 
necessarily equal to its market 
quotation, its average trading price (as 
defined in paragraph (cK7)(xiHB)(2)(///) 
of this section), or its face value, if any. 
See section 1.17QA-l(c)(2) for the 
definition of “fair market value.” 

§ 1.170A.-14 (Amended) 

Par. 4. Paragraph fi) of § 1.170A-14 is 
amended by removing from the last 
sentence ”§1.170A-13T(c)” and adding 
in its place “§1.170A-13(cJ". 

§ 1.6050L-1T [Removed! 

Par. 5. Section 1.6050L-1T is removed. 

Par. 6. A new § 1.6050L-1 is added 
immediately after 5 1.6050K-1 to read as 

follows: 

§ 1.6050L-1 Information return by donees 
relating to certain dispositions of donated 

property. 

(a) Information returns —(1) 

Disposition of choritable deduction 
property. If a donee of any charitable 
deduction property (as defined in 
paragraph (e) of this section), sells, 
exchanges, consumes, or otherwise 


disposes of (with or without 
consideration) such property (or any 
portion thereof) within 2 years after the 
date of the donor's contribution of such 
property, the donee shall make an 
information return on the form 
prescribed by the Internal Revenue 
Service. For special rules with respect to 
successor donees, see paragraph (c) of 
this section. 

(2) Disposition of items approised for 
$500 or less —(i) In general Paragraph 

(a)(1) of this section shall not apply with 
respect to an item of charitable 
deduction property disposed of by 9 ale 
if the appraisal summary (as defined in 
§ 1.170A-13(c)(4)) signed by the donee 
with respect to the item contains, at the 
time of the donee’s signature, a 
statement signed by the donor that the 
appraised value of the item does not 
exceed $500. In the case of an appraisal 
summary that describes more than one 
item, this exception shall apply only 
with respect to an item clearly identified 
as having an appraised value of $500 or 
less. For purposes of this paragraph 
(a)(2)fi). items that form a set (such as, 
for example, a collection of books 
written by the same author, components 
of a stereo system, or a group of place 
settings or a pattern of silverware) are — 
considered one item. In addition, all 
nonpublicly traded stock is considered 
one item as are all nonpublicly traded 
securities other than nonpublicly traded 
stock. 

(ii) Transitional rule. Paragraph 
(a)(2)(f) of this section is satisfied with 
respect to an appraisal summary 
submitted to the donee on or before 
January 31,1986, if such donee obtained 
the required statement from the donor 
on or before March 31,1986, on either an 
amended appraisal summary or an 
attachment to the original appraisal 
summary. 

(3) Consumption or distribution of 
exempt purpose. Paragraph (a)(1) of this 
section shall not apply with respect to 
an item of charitable deduction property 
consumed or distributed by a donee 
without consideration if the 
consumption or distribution is in 
furtherance of a purpose or function 
constituting a basis for such donee’s 
exemption under section 501 of the 
Code. For example, no reporting is 
required with respect to medical 
supplies consumed or distributed by a 
tax-exempt relief organization in aiding 
disaster victims. 

(b) Information required to be 
provided on return. The information 
return required by paragraph (a)(1) of 
this section shall include the following: 

(1) The name, address, and employer 
identification number of the donee 
making the information return; 


(2) A description of the property (or 
portion disposed of) in sufficient detail 
to identify the charitable deduction 
property received by such douee; 

(3) The name and taxpayer 
identification number of the donor 
(social security number if the donor is 
an individual or employer identification 
number if the donor is a corporation or 
partnership); 

(4) The date of the contribution to 

such donee; 

(5) Any amount received by such 
donee with respect to the disposition; 

(6) The date of the disposition by such 
donee; and 

(7) Such other information as may be 
specified by the form or its instructions. 

(c) Successor donees —(1) In general. 
Section 605GL and this section shall 
apply to successor donees that receive 
charitable deduction property (as 
defined in paragraph (e) of this section) 
that was transferred by the original 
donee after July 5.198a. (whether the 
successor donee received the property 
from the original donee or another 
successor donee). For definitions of the 
terms “donor,” “donee,” “original 
donee,” and “successor donee,” see 

§ 1.170A-13(c)(7)(ivHvii)* 

(2) Information required to be 
provided on return. With respect to 
charitable deduction property that is 
transferred to one or more successor 
donees to which this section applies, the 
information return required by 
paragraph (a)(1) of this section shall 
include, in addition to the information 
described in paragraph (b) of this 
section, the following; 

(i) The name, address, and employer 
identification number of the 
immediately succeeding successor 
donee (if any) and the immediately 
preceding successor donee (if any); 

(ii) The name, address, and employer 
identification number of the original 
donee if different from the information 
required by paragraph (b)(1) of this 
section; 

(iii) The date of contribution to the 
original donee; and 

(iv) Such other information as may be 
specified by the form or its instructions. 

(3) Information to be provided to 
transferor. Every successor donee to 
which this section applies that receives 
any charitable deduction properly 
within the 2-year period (described in 
paragraph (a)(1) of this section shall 
provide its name, address, and employer 
identification number to that preceding 
donee on or before the 15th day after the 
later of— 

(i) The date of transfer to such 
successor donee, or 
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(ii) The date such successor donee 
receives a copy of the appraisal 
summary from the preceding donee. 

(4) Donees that transfer property to 
successor donees. In addition to 
complying with the requirements of 
paragraph (a)(1) of this section, every 
donee that transfers any charitable 
deduction property to a successor donee 
to which this section applies within the 
2-year period described in paragraph 
(a)(1) of this section— 

(1) Shall provide its name, address, 
and employer identification number and 
a copy of the appraisal summary (as 
described in § 1.170A-13(c)(4)) relating 
to the transferred property to the 
successor donee on or before the 15th 
day after the latest of— 

(A) The date of such transfer, or 

(B) Hie date the original donee signs 
the appraisal summary, or 

(C) In a case in which the transferring 
donee is a successor donee, the date 
such donee receives a copy of the 
appraisal summary from such donee’s 
transferor, and 

(ii) Shall provide a copy of its 
information return required by 
paragraph (a)(1) this section to the 
successor donee on or before the 15th 
day after the transferring donee files the 
information return pursuant to 
paragraph (e)(2) of this section. 

(5) Donee. In the case of charitable 
deduction property that is transferred to 
a successor donee to which this section 
applies, the term “donee” as used in 
paragraph (a)(2) and (e) of this section 
means only the original donee. 

(d) Special rules —(1) Statement to be 
furnished to donors. Every donee 
making a return under section 6050L and 
this section with respect to the 
disposition of charitable deduction 
property shall furnish a copy of the 
return to the donor of the property. 

(2) Retention of appraisal summary. 
Every donee shall retain the appraisal 
summary described in § 1.170A—13(c)(4) 
in the donee’s records for so long as it 
may be relevant in the administration of 
any internal revenue law. 

(e) Charitable deduction property. For 
purposes of this section, the term 
“charitable deduction property” means 
any property (other than money and 
publicly traded securities to which 

§ 1.170A—13(c)(7)(xi)(B) does not apply) 
contributed after December 31,1984, 
with respect to which the donee signs 
(or is presented with for signature in 
cases described in § 1.170A- 
13(c)(4)(iv)(C)(2)) an appraisal summary 
(as required by § 1.170A-13(c)(4)(i)(B)). 
For purposes of this section, if such 
donee signs (or is presented with for 


signature in cases described in 
§ 1.170A-13(c)(4)(iv)(C)(2}) the appraisal 
summary after the date of contribution 
of the property, the property is deemed 
to be charitable deduction property from 
the date of contribution. 

(f) Place and time for filing 
information returns—r( 1) Place for filing. 
The donee information return required 
by section 6050L and this section shall 
be filed with the Intemal.Revenue 
Service center listed on the return form 
or its instructions. 

(2) Time for filing— (i) In general. 
Except as provided in paragraph (f)(2)(ii) 
of this section, the donee information 
return shall be filed on or before the 
125th day after a donee sells, ex^anges. 
consumes or otherwise disposes of the 
charitable deduction property. A donee 
information return Filed pursuant to this 
paragraph (f)(2)(i) does not have to 
include the information required by 
paragraphs (b) (3), (4), (5), or (6), or 
(c)(2)(ij—(iii) of this section if such 
information is not available to the donee 
by the due date of the return. 

(ii) Exception. Notwithstanding 
paragraph (f)(2)(i) of this section, in the 
case of a donee who, on the date of 
receipt of the transferred property, had 
no reason to believe that the 
substantiation requirements of 
§ 1.170A-13(c) apply with respect to the 
property, the donee information return is 
not required to be filed until the 60th 
day after the later of May 5,1988, or the 
date on which such donee has reason to 
believe that the substantiation 
requirements of § 1.170A-13(c) apply 
with respect to the property. A donee 
information return filed pursuant to this 
paragraph (f)(2)(H) does not have to 
include the information required by 
paragraph (b) (3), (4). (5). or (6), or 
(c)(2)(iHiii) of this section if such 
information is not available to the donee 
by the due date of the return. 

(g) Penalties. For penalties for failure 
to compy with the requirements of this 
section, see sections G676, 6721, and 
6723. 

PART 602—OMB Control Numbers 
Under the Paperwork Reduction Act 

Par. 5. The authority for Part 602 
continues to read as follows: 

Authority: 26 U.S.C. 7805. 

§602.101 [Amended! 

Par. 6. Paragraph (c) of § 602.101 is 
amended by inserting in the appropriate 
place in the table ”§ 1.170A-13(c) * * # 


1545-0908” and “§ 1.60501^1 * * * 1545- 
0908”. 

Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 

April 19,1988. 

O. Donaldson Chapoton, 

Assistant Secretary of the Treasury. 

[FR Doc. 88-10007 Filed 5-4-88. 8:45 am] 

BILLING COO£ 483O-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 303 

[FRL-3327-3] 

Citizen Awards for Information on 
Criminal Violations Under Superfund 

agency: Environmental Protection 
Agency. 

action: Interim-fmal rule. 

summary: The Environmental Protection 
Agency (EPA) today publishes on an 
interim-final basis a regulation in 
response to the requirements 
established by section 109(c) of the 
Superfund Amendments and 
Reauthorization Act (SARA) (Pub. L. 99- 
499). Codified as CERCLA section 
109(d), it authorizes the President to pay 
an award of up to $10,000 to any 
individual for information leading to the 
successful prosecution of any person for 
a criminal violation of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) as amended. That 
Section also requires the President to 
prescribe, by regulation, criteria for such 
an award. By Executive Order No. 
12580, the President, on January 23,1987, 
delegated to the Administrator of EPA 
the authority to promulgate the 
regulation, and thereafter to carry out 
the section 109(d) award program. The 
EPA has promulgated this regulation on 
an interim-final basis in order to permit 
the more expeditious protection of the 
public health and the environment, as 
directed by Congress for this provision 
of SARA. Nevertheless, EPA is issuing 
this rule in interim-final form and will 
accept public comments on it in 
developing the final rule. Today’s notice 
sets forth who is eligible to file a claim 
for an award and who within EPA shall 
make the determination of eligibility for 
such an award, details procedures and 
requirements for filing a claim, and 
establishes the criteria for payment of 
an award. This notice also provides an 
assurance of confidentiality to those 
who provide such information on a 
confidential basis. 
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dates; Effective date: September 2, 

1988. Comments on this interim-final 
rule must be received on or before 
September 2,1988. 
addresses: Commenters must each 
send an original and two copies of their 
comments to the Office of Criminat 
Enforcement Counsel (LE-134X). United 
States Environmental Protection 
Agency, 401 M Street SW., Washington, 
DC 20460. The public docket for this 
interim-final rule is located in Room NE- 
114, U.S. Environmental Protection 
Agency, 401 M Street, SW., Washington, 
DC 20460, and is available for viewing 
from 9:00 a.m. to 4:00 p.m. t Monday 
through Friday, excluding holidays. 
Appointments to examine these docket 
materials may be made in advance by 
calling (202) 475-9660. 

FOR FURTHER INFORMATION CONTACT: 
Keith A. Onsdorff, Senior Attorney- 
Adviser. Office of Criminal Enforcement 
Counsel (LE-134X), United States 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460, 
phone: (202) 475-9666. 

SUPPLEMENTARY INFORMATION; 

I. Introduction 

The Deputy Assistant Administrator 
for Criminal Enforcement is authorized 
to exercise his discretion in paying up to 
$10,000 for information leading to the 
arrest and successful prosecution of any 
person for a criminal violation of 
CERCLA, as amended. 

The environmental and public health 
dangers associated with the illegal 
disposal of hazardous materials have 
emerged as a matter of national interest 
and concern. In order to provide an 
incentive for individuals to come 
forward with information concerning 
such illegal practices, Congress has 
authorized EPA to establish a pro-am 
to reward citizens for providing 
information useful in prosecuting those 
involved in illegal hazardous waste 
activity. 

Because many informants are only 
available and reliable when they are 
given appropriate and efficacious 
assurances that their identity will be 
protected from disclosure, the security 
of assured confidentiality is necessary 
to protect their employment status or 
some other legitimate privacy interests. 
The award provision provides both the 
security of confidentiality and the 
incentive of a cash award for an 
informant to come forward with 
pertinent information on the criminal 
violations of CERCLA. 

Both the initial determination of a 
claimant's eligibility for an award and 
the subsequent determination of any 
amount to be awarded to a claimant are 


matters vested by statute in the 
exclusive discretion of the Agency. 
These determinations entail subjective 
considerations relating to the sound 
administration of justice and to 
cooperation with EPA investigators and 
Department of Justice prosecutors. 
Providing information to the Agency by 
any private citizen does not create any 
obligation to pay compensation For such 
voluntary assistance. Law enforcement 
officials are not deemed to be ‘'private 
citizens" as contemplated by this award 
program. Law enforcement official 
means any employee of the Federal 
government who takes part in. or is 
responsible for, the enforcement of 
Federal statutes and regulations 
governing the handling of hazardous 
substances or wastes. 

Inasmuch as these decisions are made 
pursuant to the Deputy Assistant 
Administrator's discretionary grant 
authority under CERCLA section 109(d), 
they constitute final administrative 
action on any properly filed award 
claim. This award authority is properly 
deemed to constitute the making of a 
discretionary public grant. Because this 
rule relates to public grants, benefits, or 
contracts, it is exempt from all 
requirements of section 553 of the 
Administrative Procedures Act including 
notice and opportunity for comment and 
delayed effective date. 

EPA believes the program will lead to 
increased enforcement activity with 
greater deterrent impact. This incentive 
will also help the Agency attain its 
mandated goals of a cleaner 
environment and the earlier intervention 
of remedial resources, which will result 
in cost savings, enhanced public health 
protection and more expeditiously 
conducted cleanups. To expedite this 
process, interim-final promulgation is 
both proper and appropriate. 

II. Summary of Regulatory Analyses 

A. Executive Order No . 12291 

Proposed regulations must be 
classified as major or non-major to 
satisfy the rulemaking protocol 
established by Executive Order No. 
12291. According to Executive Order No. 
12291, major rules are those that are 
likely to result in: 

(1) An annual cost to the economy of 
$100 million or more: or 

(2) A major increase in costs or prices 
for consumers or individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 


based enterprises in domestic or export 
markets. 

This interim-final regulation provides 
an entirely voluntary procedure by 
which individuals who learn of potential 
criminal violations of the provisions of 
the Comprehensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA), as amended, may 
disclose their information to EPA and 
apply for an award of up to $10,000. 
Because this interim-final rulemaking 
imposes no new burdens of any nature 
upon any regulated entity and creates 
no additional regulatory entities, and 
since the maximum award is limited to 
$10,000, no formal Regulatory Impact 
Analysis is necessary. This interim-final 
rule was submitted to the Office of 
Management and Budget (OMB) for its 
review as required by Executive Order 
No. 12291. 

D. Regulatory Flexibility Act 

The Regulatory Flexibility Act of 1980 
requires that a Regulatory Flexibility 
Analysis be performed for all rules that 
are likely to have "significant economic 
impact on a substantial number of small 
entities." Because this rulemaking 
applies only to individuals who choose 
to volunteer information to the Agency 
regarding the criminal violations of 
CERCLA, it should have no effect upon 
any other organizations, entities, or 
businesses, either large or small. 
Therefore, EPA certifies that this 
proposed regulation will not have a 
significant economic impact on a 
substantial number of small entities. 

C. Paperwork Reduction Act 

The Paperwork Reduction Act of 1986 
requires approval from the Office of 
Management and Budget (OMB) for 
information requests. Because the Act 
exempts from OMB clearance federal 
criminal matters or actions, and because 
this interim-final rulemaking is related 
to federal criminal enforcement under 
CERCLA, the Paperwork Reduction Act 
requirements do not apply. 

List of Subjects in 40 CFR Part 303 

Law enforcement. Intergovernmental 
relations, Superfund, Crime, Awards, 
National Response Center notification of 
release, Destruction of records required 
to be retained. 

Dated: April 28 1988. 

Lee M. Thomas, 

Administrator . 

For the reasons set forth in the 
preamble, Part 303, Title 40 of the Code 
of Federal Regulations is added as set 
forth below: 








16088 


Federal Register / Vol. 53, No. 87 / Thursday, May 5, 1988 / Rules and Regulations 


PART 303—CITIZEN AWARDS FOR 
INFORMATION ON CRIMINAL 
VIOLATIONS UNDER SUPERFUND 

Subpart A—General 

Sec. 

303.10 Purpose. 

303.11 Definitions. 

303.12 Criminal violations covered by this 
award authority. 

Subpart B— Eligibility to File a Claim for 
Award and Determination of Eligibility and 
Amount of Award 

303.20 Eligibility to file a claim for award. 

303.21 Determination of eligibility and 
amount of award. 

Subpart C—Criteria for Payment of Award 

303.30 Criteria for payment of award. 

303.31 Assurance of claimant 
confidentiality. 

303.32 Pre-payment offers. 

303.33 Filing a claim. 

Authority: 42 U.S.C. 9609(d), Executive 
Order No. 12580. 

Subpart A—General 

§ 303.10 Purpose. 

This regulation implements the 
“citizen award" authority granted by 
Congress to the President in the 1986 
Amendments to the Comprehensive 
Environmental Response, 

Compensation, and Liability Act 
(CERCLA). section 109(d). 

As authorized in the Superfund 
Amendments and Reauthorization Act 
of 1988 (SARA) section 109(c) and 
Executive Order No. 12580 (issued by 
the President on January' 23.1987), the 
Environmental Protection Agency is 
empowered to pay up to $10,000.00 from 
the Superfund to any individual who 
provides information leading to the 
arrest and conviction of any person for a 
violation subject to a criminal penalty 
under CERCLA as amended. 

§303.11 Definitions. 

(a) Arrest. Restraint of an arrestee’s 
liberty or the equivalent through the 
service of judicial process compelling 
such a person to respond to a criminal 
accusation. 

(b) Conviction. A judgment of guilt 
entered in U.S. District Court, upon a 
verdict rendered by the court or petit 
jury or by a plea of guilty, including a 
plea of nolo contendere. 

(c) Individual. A natural person, not a 
corporation or other legal entity nor an 
association of persons. 

§ 303.12 Criminal violations covered by 
this award authority. 

(a) Failure to Give Required Notice of 
a Release of a Reportable Quantity of a 
Hazardous Substance, 42 U.S.C. 9603(a); 


(b) Destruction or Concealment of 
Records Required under CERCLA to 
have been Retained, 42 U.S.C. 9603(d). 

Subpart B—Eligibility to File a Claim 
for Award and Determination of 
Eligibility and Amount of Award 

§ 303.20 Eligibility to file a claim for award. 

(a) Any individual, except law 
enforcement officers and persons 
convicted in the case giving rise to the 
award claim and any persons identified 
in § 303.20(b) shall be eligible to file a 
claim for an award as provided for in 

§ 303.33 of this Subpart. 

(b) No person who was an employee 
of or contractor for the United States 
Environmental Protection Agency at the 
time he or she came into possession of 
the information disclosed to other 
Agency officials (or is so employed at 
the time of disclosure), which 
information constitutes in whole or part 
the basis for an award claim, shall be 
eligible to file a claim for an award. 

(c) To be eligible for an award, the 
informant must disclose the identity of 
person(s) [or other pertinent information 
that leads to the expeditious disclosure 
of the identity of said person(s)] 
criminally culpable for the violations set 
forth in § 303.12 of Subpart A. 

Disclosure of such pertinent information 
must be made to an employee, agent or 
representative of the United States 
Environmental Protection Agency. 

§ 303.21 Determination of eligibility and 
amount of award. 

The Agency’s determinations as to 
eligibility and award amount shall 
constitute final Agency action as to 
either amount or eligibility. These 
determinations, consistent with the need 
to preserve from disclosure the identity 
of confidential informants (as noted in 
Section 303.31) as well as to preserve 
from disclosure methods of Agency 
investigation, shall not be subject to 
administrative challenge by any person 
not making a claim to that award. 

[Note: It is the Environmental Protection 
Agency's view that such determinations also 
would not be subject to judicial challenge by 
such person.) 

Subpart C—Criteria for Payment of 
Award 

§ 303.30 Criteria for payment of award. 

Upon the filing of an eligible claim in 
accordance with the procedures as set 
forth in § 303.33, the Agency's Assistant 
Administrator for Enforcement and 
Compliance Monitoring, or his Deputy 
for Criminal Enforcement, in making the 
decision to grant an award, and if so, in 
what amount, shall consider all relevant 
criteria, giving such weight and 


importance to each separate criterion as 
appears warranted in his judgment 
alone. Relevant criteria include one or 
more of the following: 

(a) Whether the claimant’s 
information constituted the initial, 
unsolicited notice to the Government of 
the violation; 

(b) Whether the Government would 
readily have obtained knowledge of the 
violation in a timely manner absent 
claimant’s information; 

(c) Importance of the case, 
egregiousness of the violation, potential 
for or existence of environmental harm: 

(d) Concealment of a person 
criminally culpable or existence of an 
organized criminal conspiracy to 
conceal the offense(s) committed by the 
named defendant(s); 

(e) Willingness of the claimant to 
assist the Government’s prosecution of 
the offense(s), which assistance includes 
providing further information and grand 
jury testimony, participating in trial 
preparation, and trial testimony if 
consistent with the limits on claimant 
identity disclosure as set forth in 

§ 303.31. 

(f) Value of the claimant’s assistance 
in comparison to that given by all other 
sources of information and evidence 
which led to arrest and conviction. 

§ 303.31 Assurance of claimant 
confidentiality. 

No person, except as authorized by 
the Agency’s Office of Enforcement and 
Compliance Monitoring to have this 
knowledge, shall be given access to the 
identity of, or information that would 
lead to the identity of, a claimant who 
has requested anonymity prior to 
disclosing information to the Agency. 

§ 303.32 Pre-payment offers. 

Prior to the actual payment of an 
award, no employee of the United States 
Government, including any person 
purporting to act on behalf of the United 
States Environmental Protection 
Agency, is authorized by these 
regulations to make any promise, offer, 
or representation with respect to the 
Agency’s grant of an award in exchange 
for information. 

§ 303.33 Filing a claim. 

(a) Any individual seeking an award 
under this regulation is required to file a 
claim for such an award with the Deputy 
Assistant Administrator for Criminal 
Enforcement not later than 45 days after 
the conviction of the person(s) involved 
in the prosecution in which the 
information was provided. 

(b) The claim submission must 
provide, at a minimum, a summary of 
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the information provided, the date the 
information was provided, and the name 
and title of the person to whom the 
information was provided. 

(c) All claim submissions must be 
submitted to the Office of Criminal 
Enforcement Counsel (LE-134X), United 
States Environmental Protection 
Agency, 401 M Street SW., Washington, 
DC 20460. The claim envelope should 
also specify whether the information 
was submitted under a request for 
anonymity and whether such request is 
still in effect. All such externally 
identified claims shall be handled in 
accordance with the Agency procedures 
for maintaining informant 
confidentiality as referenced in § 303.31 
of this Subpart. 

[FR Doc. 88-9644 Filed 5-4-88; 8:45 am] 

SILLING CODE 6560-50-M 


GENERAL SERVICES 
ADMINISTRATION 

41 CFR Parts 101-42, 101-43, 101-44, 
101-45 and 101-46 

[FPMR Amendment H-165) 

Utilization and Disposal of Personal 
Property 

agency: Federal Supply Service, GSA. 
action: Final rule. 

summary: This regulation revises 
portions of FPMR Subchapter H that 
provide policy and procedures for the 
utilization and disposal of personal 
property. It clarifies content, eliminates 
duplication, and removes obstacles in 
utilizing and disposing of items of 
personal property. 

EFFECTIVE DATE: May 5, 1988. 

FOR FURTHER INFORMATION CONTACT: 

Stanley M. Duda, Director, Property 
Management Division (FBP), 703-557- 
1240). 

SUPPLEMENTARY INFORMATION: The 

General Services Administration has 
determined that this rule is not a major 
rule for the purposes of Executive Order 
12291 of February 17,1981, because it is 
not likely to result in an annual effect on 
the economy of $100 million or more; a 
major increase in costs to consumers or 
others; or significant adverse effects. 

The General Services Administration 
has based all administrative decisions 
underlying this rule on adequate 
information concerning the need for, and 
consequences of, this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 


alternative approach involving the least 
net cost to society. 

List of Subjects in 41 CFR Parts 101-42, 
101—43,101-44,101—45 and 101-46 

Government property management. 
Metals, Reporting and record keeping 
requirements, Surplus Government 
property. 

PART 101-42—PROPERTY 
REHABILITATION SERVICES AND 
FACILITIES [REMOVED AND 
RESERVED] 

1. Part 101-42 is removed and is 
reserved. 


PART 101-43— UTILIZATION OF 
PERSONAL PROPERTY 

2. The authority citation for Part 101- 
43 continues to read as follows: 

Authority: Sec. 205(c), 63 Stat. 390 (40 
U.S.C. 486(c)). 

3. The table of contents for Part 101- 
43 is amended by adding and revising 
the following entries to read as follows: 


Sec. 


101-43.001-1 Auxiliary or accessorial 
automatic data processing 
101-43.001-2 Contractor inventory. 
101-43.001-3 Controlled substances. 
101-43.001-4 Cooperative agreement. 
101-43.001-5 Cost-reimbursement contract. 
101-43.001-6 Excess personal property. 
101-43.001-7 Executive agency. 
101-43.001-8 Fair market value. 
101-43.001-9 Federal agency. 

101-43.001-10 Foreign excess personal 


property. 

101-43.001-11 

101-43.001-12 

101-43.001-13 

101-43.001-14 

101-43.001-15 

101-43.001-16 

101-43.001-17 

101-43.001-18 

101-43.001-19 

101-43.001-20 

101-43.001-21 


Freeze. 

GSA. 

GSA regional office. 

Holding agency. 

Inspection. 

Intangible personal property. 
Line item. 

Management. 

Material. 

Motor vehicle. 
Nonappropriated fund 


property. 

101-43.001-22 Nuclear Regulatory 


Commission-controlled materials. 


101-43.001-23 

101-43.001-24 

101-43.001-25 

101-43.001-26 

101-43.001-27 

101-43.001-28 

101-43.001-29 

101-43.001-30 

101-43.001-31 

101-43.001-32 

101-43.001-33 

101-43.002 


Personal property. 
Possessions. 

Project grant. 

Public agency. 

Related persona! property. 
Salvage. 

Scrap. 

Screening period. 

Surplus personal property. 
Surplus release date. 
United States. 

Requests for deviations. 


Subpart 101-43.1—General Provisions 

101-43.101 Agency utilization reviews. 
101-43.102 Reassignment of personal 
property. 

101-43.103 Agency utilization officials. 


Subpart 101-43.3—Utilization of Excess 

Sec. 

101-43.303 Retention of custody. 

101-43.304 Reporting requirements. 

101-43.304-1 Reporting. 

101-43.304-2 Form and distribution of 
reports. 

101-43.304-3 Excess personal property on or 
within excess real property. 

101-43.304-4 Property at installations due to 
be discontinued. 

101-43.305 Property not required to be 
formally reported. 

101-43.306 Assistance in emergency and 
major disaster relief. 

101-43.307 Items requiring special handling. 

101-43.307-1 Contractor inventory. 

101-43.307-2 Controlled substances, drugs, 
and biologicals. 

101-43.307-3 Conditional gifts for defense 
purposes. 

101-43.307-4 Conditional gifts to reduce the 
public debt. 

101-43.307-5 Unconditional gifts. 

101-43.307-6 Intangible personal property. 

101-43.307-7 Nonappropriated fund 
property. 

101-43.307-8 Noncertified electronic 
products. 

101-43.307-9 Passenger motor vehicles. 

101-43.307-10 Printing, binding, and 
blankbook equipment and supplies. 

101-43.307-11 Property having unsafe or 
dangerous characteristics. 

101-43.307-12 Shelf-life items. 

101-43.307-13 Medical shelf-life items held 
for national emergency purposes. 

101-43.308 Withdrawals and corrections. 

101-43.308-1 Withdrawals. 

101-43.308-2 Corrections. 

101-43.309 Transfers of excess personal 
property. 

101-43.309-1 Agencies eligible. 

101-43.309-2 Information on availability. 

101-43.309-3 Reimbursement. 

101-43.309-4 Transfer for redistribution. 

101-43.309-5 Procedure for effecting 
transfers. 

101-43.310 Costs and proceeds. 

101-43.310-1 Cost of care and handling. 

101-43.310-2 Proceeds. 

101-43.311 Determination of excess as 
surplus. 

101-43.311-1 Reportable property. 

101-43.311-2 Nonreportable property. 

101-43.311-3 Property not utilized. 

101-43.312 Use of excess personal property 
on cost-reimbursement contracts. 

101^13.313 Use of excess personal property 
on cooperative agreements. 

101-43.314 Use of excess personal property 
on grants. 

101^13.315 Certification of non-Federal 
agency screeners. 

Subpart 101-43.5— Utilization of Foreign 

Excess Personal Property 

101-43.502 Holding agency responsibilities. 

101-43.503 Payment of costs. 

101-43.504 Donation availability. 

4. Section 101-43.000 is revised to read 
as follows: 
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§ 101-43.000 Scope of part 

This part prescribes the policies and 
methods governing the economic and 
efficient utilization of personal property 
located within and outside the United 
States, the Commonwealth of Puerto 
Rico, American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, the Trust Territory of the Pacific 
Islands, and the Virgin Islands, except 
that Part 201-33 of the Federal 
Information Resources Management 
Regulation (FIRMR) (41 CFR Part 201- 
33) prescribes the policies and 
procedures governing the worldwide 
reutilization of excess automatic data 
processing equipment (ADPE) and 
related supplies by the Federal 
Government. Pursuant to FIRMR Part 
201-33, excess auxiliary or accessorial 
ADPE with a unit original acquisition 
cost of $1,500 or less shall be made 
available for transfer in accordance 
with this part. 

5. Section 101-43.001 is revised to read 
as follows: 

§ 101-43.001 Definitions. 

For the purposes of this Subchapter H. 
the following terms shall have the 
meanings set forth in the following 
sections. 

6. Sections 101-43.001-1 through 101- 
43.001-33 are revised to read as follows: 

§ 101-43.001-1 Auxiliary or accessorial 
automatic data processing equipment. 

“Auxiliary or accessorial automatic 
data processing equipment" means 
equipment such as plotters, tape 
cleaners, tape testers, data conversion 
equipment, source data automation 
recording equipment (optical character 
recognition devices, computer input/ 
output microfilm and other data 
acquisition devices), or computer 
performance evaluation equipment, etc., 
designed for use with digital, analog, or 
hybrid computer equipment, either cable 
or modem connected, wire connected, or 
stand-alone, and whether selected or 
acquired with a computer or separately. 

§ 101-43.001-2 Contractor inventory. 

“Contractor inventory" means any 
property acquired by and in the 
possession of a contractor or 
subcontractor (including Government 
furnished property) under a contract 
pursuant to the terms of which title is 
vested in the Government. 

§ 101-43.001-3 Controlled substances. 

“Controlled substances" means: 

(a) Any narcotic, depressant, 
stimulant, hallucinogenic drug, or any 
other drug or other substance or 
immediate precursor included in 
schedules I, II, III, IV, or V of section 202 


of the Controlled Substances Act (21 
U.S.C. 812) except exempt chemical 
preparations and mixtures and excluded 
substances listed in 21 CFR Part 1308; 

(b) Any other drug or substance which 
the Attorney General determines to be 
subject to control pursuant to title II of 
the Comprehensive Drug Abuse 
Prevention and Control Act of 1970: or 

(c) Any other drug or substance which 
by international treaty, convention, or 
protocol is to be controlled by the 
United States. 

§ 101-43.001-4 Cooperative agreement. 

“Cooperative agreement" means a 
legal instrument reflecting a relationship 
between the executive agency acting for 
the Federal Government, and a State or 
local government or other recipient 
whenever: 

(a) The principal purpose of the 
relationship is the transfer of money, 
property, services, or anything of value 
to the State or local government or other 
recipient to accomplish a public purpose 
of support or stimulation authorized by 
Federal statute rather than acquisition 
by purchase, lease, or barter of property 
or services for the direct benefit or use 
of the Federal Government; and 

(b) Substantial involvement is 
anticipated between the executive 
agency, acting for the Federal 
Government and the State or local 
government or other recipient during 
performance of the contemplated 
activity. “Other recipient" includes any 
person or organization other than a 
State or local government who is 
authorized to receive Federal assistance 
or procurement contracts and includes 
any charitable or educational institution. 

§ 101-43.001-5 Cost-reimbursement 
contract 

"Cost-reimbursement contract" means 
a contract providing for payment to the 
contractor of allowable costs incurred in 
the performance of the contract, to the 
extent prescribed in the contract. 

§ 101-43.001-6 Excess personal 
property. 

"Excess personal property" means 
any personal property under the control 
of any Federal agency which is not 
required for its needs and the discharge 
of its responsibilities, as determined by 
the head thereof. 

§ 101-43.001-7 Executive agency. 

"Executive agency" means any 
executive department or independent 
establishment in the executive branch of 
the Government, including any wholly 
owned Government corporation. 

§ 101-43.001-8 Fair market value. 

“Fair market value" means the best 
estimate of the gross proceeds that 


would be recovered if the property were 
to be sold by competitive bid. 

§ 101-43.001-9 Federal agency. 

“Federal agency" means any 
executive agency or any establishment 
in the legislative or judicial branch of 
the Government (except the Senate, the 
House of Representatives, and the 
Architect of the Capitol and any 
activities under his direction). 

§ 101.43-001-10 Foreign excess personal 
property. 

“Foreign excess personal property 
means any excess personal property 
located ouside the States of the Union, 
the District of Columbia, the 
Commonwealth of Puerto Rico. 
American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, the Trust Territory of the Pacific 
Islands, and the Virgin Islands. For the 
purposes of this regulation, the Trust 
Territory of the Pacific Islands is 
defined to include Palau and the former 
trust areas of the Federated States of 
Micronesia and the Marshall Islands. 

§ 101-43.001-11 Freeze. 

“Freeze" means the process of 
reserving at a holding activity, or at the 
controlling GSA regional office, an item 
of excess personal property that has 
been requested by a user or has been 
selected by a GSA area utilization 
officer or other GSA representative to 
fill an existing or known requirement. 

§ 101-43.001-12 GSA. 

“GSA" means the General Service 
Administration, acting by or through the 
Administrator of General Services, or a 
designated official to whom functions 
under this subchapter have been 
delegated by the Administrator of 
General Services. 

§ 101-43.001-13 GSA regional office. 

"GSA regional office" means the 
Federal Supply Service Bureau or other 
organizational unit of the GSA regions 
listed in § 101-43.4802 to which 
authority has been delegated to perform 
utilization and disposal functions 
specified in this Subchapter. 

§ 101-43.001-14 Holding agency. 

“Holding agency" means the 
executive agency which has 
accountability for the property involved. 

§ 101-43.001-15 Inspection. 

“Inspection" means the critical 
examination of material by any means 
to verify quantity, to determine 
condition, or to compare actual 
characteristics with those given in 
applicable specifications. 


m 
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§ 101-43.001-16 Intangible personal 
property. 

“Intangible personal property” means 
property including but not limited to 
such classes of items as patents, patent 
rights, processes, techniques, inventions, 
copyrights, negotiable instruments, 
money orders, bonds, shares of stock, 
and similar evidences of value, except 
as, in a given case or class of cases, may 
be excluded by the Administrator of 
General Services. 

§ 101-43.001-17 Line Hem. 

“Line item” means a single line entry 
on a reporting form which indicates a 
quantity of personal property located at 
any one activity having the same 
description, condition code, and unit 
cost. 

§ 101-43.001-18 Management. 

“Management” means the 
safeguarding of the Government’s 
interest in property in an efficient and 
economical manner consistent with the 
best business practices. 

§ 101-43.001-19 Material. 

"Material” means any item necessary 
for the equipment, maintenance, 
operation, and support of Governmental 
activities without distinction regarding 
its use for administrative or operational 
purposes. 

§ 101-43.001-20 Motor vehicle. 

“Motor vehicle” means a conveyance, 
self-propelled or drawn by mechanical 
power, designed to be principally 
operated on the streets and highways in 
the transportation of property or 
passengers. 

§ 101-43.001-21 Nonappropriated fund 
property. 

“Nonappropriated fund property” 
means property acquired by religious or 
morale, welfare or recreational 
activities, post exchanges, ship stores, 
military officer or enlisted clubs, 
veterans’ canteens, and similar 
activities with funds generated by 
Government employees and their 
dependents for operation of these 
activities. Such property is not Federal 
property. 

§ 101-43.001-22 Nuclear Regulatory 
Commission-controlled materials. 

“Nuclear Regulatory Commission- 
controlled materials” means those 
materials the possession, use, and 
transfer of which are subject to the 
regulatory controls of the Nuclear 
Regulatory Commission (NRC) pursuant 
to the Energy Reorganization Act of 1974 
(88 Stat. 1233). The materials are defined 
as follows: 


(a) “By-product material” means any 
radioactive material (except special 
nuclear material) yielded in or made 
radioactive by exposure to the radiation 
incident to the process of producing or 
utilizing special nuclear material. (See 
10 CFR Part 30.) 

(b) “Source material” means: 

(1) Uranium or thorium, or any 
combination thereof, in any physical or 
chemical form, or 

(2) Ores which contain by weight one- 
twentieth of 1 percent (0.05 percent) or 
more of uranium, thorium, or any 
combination thereof. Source material 
does not include special nuclear 
material. (See 10 CFR Part 40.) 

(c) “Special nuclear material” means: 

(1) Plutonium, uranium 233, uranium 
enriched in the isotope 233 or in the 
isotope 235, and any other material 
which NRC determines to be special 
nuclear material, but does not include 
source material, or 

(2) Any material artificially enriched 
by any of the foregoing. (See 10 CFR 
Part 70.) 

§ 101-43.001-23 Personal property. 

“Personal property” means any 
property, except real property, records 
of the Federal Government, and naval 
vessels of the following categories: 
battleships, cruisers, aircraft carriers, 
destroyers, and submarines. 

§ 101-43.001-24 Possessions. 

"Possessions” means the Virgin 
Islands, Guam. American Samoa, Wake 
Island, Midway Island, and the Guano 
Islands, but does not include the 
Commonwealth of Puerto Rico. 

§ 101-43.001-25 Project grant. 

“Project grant” means a grant made 
for a specific purpose and with a 
specific termination date. 

§101-43.001-26 Public agency. 

“Public agency” means any State; 
political subdivision thereof, including 
any unit of local government or 
economic development district; any 
department, agency, or instrumentality 
thereof, including instrumentalities 
created by compact or other agreement 
between States or political subdivisions; 
multijurisdictional substate districts 
established by or pursuant to State law; 
or any Indian tribe, band, group, pueblo, 
or community located on a State 
reservation. 

§ 101-43.001-27 Related personal 
property. 

“Related personal property” means 
any personal property which: (a) Is an 
integral part of real property or is 
related to, designed for, or specially 
adapted to the functional or productive 


capacity of the real property and 
removal of this personal property would 
significantly diminish the economic 
value of the real property. Normally, 
common-use items, including but not 
limited to general-purpose furniture, 
utensils, office machines, office supplies, 
or general-purpose vehicles, are not 
considered to be related personal 
property; or 

(b) Is determined by the 
Administrator of General Services to be 
related to the real property. 

§101-43.001-28 Salvage. 

“Salvage” means personal property 
having value greater than its basic 
material content but which is in such 
condition that it has no reasonable 
prospect of use for any purpose as a unit 
(either by the holding or other Federal 
agency), and its repair or rehabilitation 
for use as a unit is clearly impracticable. 
Repairs or rehabilitation estimated to 
cost in excess of 65 percent of 
acquisition cost would be considered 
“clearly impracticable” for purposes of 
this definition. 

§101-43.001-29 Scrap. 

“Scrap” means personal property that 
has no value except for its basic 
material content. 

§ 101-43.001-30 Screening period. 

“Screening period” means: (a) For 
reportable excess personal property as 
defined in § 101-43.304, the calendar 
days from the day following receipt of a 
report in the appropriate GSA office to 
and including the day specified as the 
surplus release date. 

(b) For nonreportable excess personal 
property as defined in § 101-43.305. the 
calendar days from the day following 
the date of the determination by the 
holding agency that the property is 
available for screening as excess, to and 
including the day specified as the 
surplus release date. 

§ 101-43.001-31 Surplus personal 
property. 

“Surplus personal property” means 
any excess personal property not 
required for the needs and the discharge 
of the responsibilities of all Federal 
agencies, as determined by the 
Administrator of General Services. 

§ 101-43.001-32 Surplus release date. 

“Surplus release date” means the 
predetermined date on which Federal 
utilization screening of excess personal 
property is terminated. The date 
signifies the transition of the property 
from excess of surplus status. This term 
is equivalent to “automatic release 
date” or “ARD”. 
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§ 101-43.001-33 United States 

“United States” in the geographical 
sense means all the 50 States and the 
District of Columbia. 

7. Section 101-43.002 is added to read 
as follows: 

§101-43.002 Request for deviations. 

Deviations from the regulations in this 
part shall only be granted by the 
Administrator of General Services (or 
designee). Requests for deviations shall 
be made in writing to the General 
Services Administration (FB), 
Washington, DC 20406, with complete 
justification. A copy of the authorizing 
statement for each deviation, including 
the nature of the deviation, the reasons 
for such special action, and the 
Administrator's or designee’s approval, 
will be available for public inspection in 
accordance with Subpart 105-60.3 of this 
title. 

8. Subpart 101-43.1 is revised to read 
as follows: 

Subpart 101-43.1—General Provisions 

§ 101-43.101 Agency utilization reviews. 

Each executive agency shall 
continuously survey property under its 
control to assure maximum use and 
shall promptly make personal property 
that is excess to its needs available for 
transfer in accordance with this part. 

101-43.102 Reassignment of personal 
property. 

(a) When property is determined to no 
longer be required for the purpose of the 
appropriation from which it was 
purchased or for the use to which it has 
been applied, an executive agency shall, 
to the maximum extent feasible, 
reassign the property within its 
activities, including its cost- 
reimbursement contractors as described 
in 48 CFR Subpart 16.3, and shall 
immediately discontinue procurement of 
items for which the property can be 
substituted or adapted. 

(b) Federal agencies in the legislative 
and judicial branches are encouraged to 
report and transfer excess personal 
property and fill their requirements from 
excess personal property or other 
Federal agencies, in reporting personal 
property as excess, each Federal agency 
shall comply with the provisions of this 
part. 

§ 101-43.103 Agency utilization officials. 

To promote the maximum utilization 
of excess personal property, agencies 
are requested to designate national and 
regional utilization officials who will be 
responsible for promoting the 
acquisition and profitable use of 
available excess. 


9. Subpart 101-43.3 is revised to read 
as follows: 

Subpart 101-43.3—Utilization of 
Excess. 

§ 101-43.301 Federal Government 
procedure. 

The first source of supply is excess 
personal property, which shall be used 
by executive agencies to the fullest 
extent practicable as prescribed in this 
part. A requirement for personal 
property expressed by an authorized 
Federal activity identified in § 101- 
43.309-1 shall supersede any disposal 
action. This means that Federal 
transfers may be accomplished for 
surplus property if the holding or selling 
agency is notified prior to shipment or 
delivery of donated property or prior to 
actual removal of property from 
Government control in the case of sale. 

§ 101 -43.302 Agency responsibility. 

(a) To obtain maximum utilization and 
to minimize the procurement of new 
items, each executive agency shall be 
responsible for making excess personal 
property available and for facilitating 
the transfer of the property to other 
Federal agencies for direct use or for use 
by their authorized cost-reimbursement 
contractors, cooperatives, and project 
grantees, and to the organizations 
specified in § 101-43.309-1. Each 
executive agency shall, to the maximum 
practicable extent, fulfill its 
requirements for property by obtaining 
excess personal property from other 
Federal agencies instead of initiating a 
new procurement. 

(b) Agencies receiving or transferring 
excess personal property shall establish 
controls over the processing of transfer 
orders and shall establish and maintain 
an adequate system of property 
accountability. Each Federal agency 
shall develop and maintain an effective 
system for the prevention and detection 
of situations involving the nonuse, 
improper use, or unauthorized disposal 
or destruction of excess personal 
property received by the agency. This 
repsonsibility should include 
compliance reviews, field inspections, 
audits, and other procedures to monitor 
the excess personal property controlled 
by an agency. The system of 
accountability for excess personal 
property should be in accordance with 
agency procedures, and records subject 
to audit by an internal audit group of the 
Federal agency and made available to 
the General Accounting Office upon 
request. 

(c) GSA will assist agencies in 
meeting their requirements for property 
of the types excepted by this part from 


formal reporting as excess. Federal 
agencies requiring such property should 
contact the appropriate GSA regional 
office indicated in § 101-43.4802. GSA 
area utilization officers, stationed at key 
excess generating points throughout the 
United States, screen and offer 
nonreported personal property as it 
becomes available for transfer. 

(d) GSA regional offices will screen 
all requests for replenishment of stock 
and direct delivery purchase requests 
submitted by agencies against lists of 
excess personal property available in 
their regions. GSA may take physical 
custody of such excess personal 
property for redistribution or may direct 
its transfer to executive agencies 
instead of procurement of new property 
from commercial sources of supply. 
Notice of intent to substitute will be 
provided to the ordering agency if the 
excess personal property is used, 
rehabilitated, or differs in some 
substantial characteristics from the item 
ordered. This will give the ordering 
agency an opportunity to inspect the 
property before shipment. Acceptance of 
excess personal property under these 
circumstances shall be required unless 
the using agency submits a written 
justification stating that such transfers 
or substitutions would result in serious 
hardship or impairment to its 
operations. 

(e) Part 101-27 prescribes standards 
for executive agencies use in computing 
inventory levels. To encourage the use 
of excess property which might 
otherwise be disposed of as surplus, 
inventory levels may be adjusted 
upward when items of stock are to be 
acquired from excess sources. Such 
adjustments should be computed with 
caution and arrived at after careful 
analysis which gives consideration to 
the factors set forth in Part 101-27 and 
this part. Generally, acquisitions of 
items for inventory from excess shall not 
exceed a 2-year supply except when: 

(1) A greater quantity is needed to 
meet known requirements for an 
authorized planned program. 

(2) The item is not available without 
special manufacture and a predictable 
requirement exists. 

(3) Administrative determination has 
been made that in application of the 
economic order quantity (EOQ) 
principle of stock replenishment within 
an agency, an inventory level in excess 
of 2 years is appropriate for low dollar- 
voiume items. 

(4) The items are being transferred 
into authorized stock funds for resale to 
other Government agencies. 
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(5) In addition, the following 
conditions should be met prior to 
acquisition of excess: 

(i) There must be a predictable 
requirement for an authorized program. 

(ii) The cost of acquisition, including 
I packing and shipping, carrying in 

inventory, and preservation, shall not 
J exceed delivered cost of new material. 

(iii) The supply acquired does not 
I exceed the expected shelf life. 

considering condition at time of 
| acquisition. 

(iv) The supply of spare parts 

| acquired shall not exceed the life 
I expectancy of the equipment supported. 

§ 101-43.303 Retention of custody. 

(a) GSA may direct the holding 
I agency to retain custody of property 
reported to GSA for utilization, 
donation, or sales action pending 
disposition. The holding agency shall 
make adequate provisions for the 
protection of property in its custody and 
reported to GSA against the hazards of 
fire, theft, vandalism, and weather 
commensurate with the condition and 
value of the property and the 
| availability of storage space. 

■ (b) GSA may order transfer of partial 
1 or total custody to other executive 
agencies, with their consent. 

(c) At the end of a period of 180 days 
I from the date the property is made 
available to GSA, the holding agency 
may, upon proper notification to the 
appropriate regional Federal Supply 
Service Bureau, elect to assume the 
responsibility to complete the disposal 
in compliance with all the processing 
requirements of this Subchapter H 
normally performed by GSA, except that 
property pending transfer or donation 
for a known requirement and property 
offered for sale in an invitation for bids 
will not be returned to holding agency 
control. Such property may be returned 
1 to holding agency control if the pending 
transfer or donation cannot be 
I completed or the pending sales offering 
I produces no bids. 

§ 101-43.304 Reporting requirements. 

I §101-43.304-1 Reporting. 

(a) Excess personal property shall be 
I reported promptly In accordance with 
I the Federal supply classification (FSC) 

I groups and classes in § 101-43.4801 with 
1 descriptions in sufficient detail to permit 
I transfer or sale without further reference 
1 to the holding agency. In the absence of 
I these descriptions, adequate commercial 
I descriptions shall be substituted. 
[Exceptions to these reporting 
[requirements are covered in § 101- 
1*3.305. Whenever possible, the national 
l$tock number (NSN) shall be provided 


as part of the description. It is essential 
that the excess personal property report 
reflect the true condition of the property 
as of the date it is reported excess 
through assignment of the appropriate 
disposal condition code designation as 
defined in § 101-43.4801 (e). Each 
Department of Defense (DoD) excess 
personal property report must also 
contain the appropriate supply condition 
code as defined in § 101-43.4801(f), 
except reports of contractor inventory 
when a determination is made that 
inclusion of the supply condition code is 
impractical. When available from 
property records, civilian agencies shall 
also include the appropriate supply 
condition code in excess personal 
property reports. To expedite 
processing, reports may be submitted up 
to 60 days prior to the actual date of 
property availability, provided that the 
report clearly indicates this pending 
status and reflects the date on which the 
property will be determined excess. 

(b) When an item of equipment is 
reported as excess, any available 
operating manual, parts list, circuit or 
wiring diagram, maintenance record log, 
or other instructional or information 
publication or brochure pertaining to the 
equipment shall be reported. 

(c) If the property reported is a 
prefabricated movable structure that 
has been installed in a permanent 
manner and if the reporting agency 
requires that the site be restored at the 
expense of the transferee, donee, or 
purchaser, the nature and estimated cost 
of restoration shall be included. 

(d) When the property being reported 
is an excess strategic or critical material 
previously reported to GSA in 
accordance with Subpart 101-14.1 but 
not accepted for transfer to the national 
stockpile, the fact that the material was 
previously reported shall be noted. 

§ 101-43.304-2 Form and distribution of 
reports. 

(a) Reports of excess property shall be 
made on Standard Form (SF) 120, Report 
of Excess Personal Property, and SF 
120A, Continuation Sheet (Report of 
Excess Personal Property), illustrated at 
§ § 101-43.4901-120 and 101-43.4901- 
120A respectively, in accordance with 
the instructions in §101-43.4901-120-1, 
or, when acceptable to GSA, by 
automatic data processing (ADP) media. 
Federal agencies having or developing 
automated property management 
systems should consider automated 
reporting of excess property as a means 
of reducing workload and expediting the 
reporting process. 

(b) The SF 120 and SF 120A shall be 
submitted in an original and three 
copies. Reporting by ADP media shall be 


as specified and approved by GSA. 
Reports shall be directed to the GSA 
regional office for the region in which 
the property is located (see § 101- 
43.4802). However, reports of fixed-wing 
and rotary-wing aircraft shall be 
submitted to the General Services 
Administration (9FB), San Francisco, CA 
94015, and excess Standard forms, with 
samples of these forms, shall be 
submitted to the General Services 
Administration (7FB). Ft. Worth, TX 
76102, for potential redistribution under 
the Standard forms program. Reports of 
excess ADPE shall be submitted as set 
forth in FIRMR Part 201-33 (41 CFR Part 
201-33), except for reports of excess 
auxiliary or accessorial ADPE with a 
unit original acquisition cost of $1,500 or 
less, which shall be submitted in 
accordance with this § 101-43.304-2. 

§ 101-43.304-3 Excess personal property 
on or within excess real property. 

Excess related personal property as 
defined in § 101-43.001-27 shall be 
reported to GSA in accordance with Part 
101-47 of this chapter. Excess personal 
property, other than related personal 
property, which may be located on or 
within excess real property, shall be 
governed by this part. The fact that the 
excess personal property is located on 
or within excess real property shall be 
noted on the report. 

§ 101-43.304-4 Property at installations 
due to be discontinued. 

Executive agencies that have 
installations which are due to be 
discontinued, closed, or abandoned and 
at which there will be excess personal 
property shall, unless inadvisable in the 
interest of national security, give 
advance notice of such situations as 
early as possible by letter to the 
appropriate GSA regional office. In such 
cases, agencies shall identify the 
installations to be discontinued, provide 
the scheduled date for the removal of 
personnel from the location, and specify 
the last date when the personal property 
will be needed. As soon as possible 
after filing advance notice, the excess 
personal property shall be reported in 
accordance with § 101-43.304-1 to 
provide time for screening for Federal 
utilization and donation purposes. 
Seventy-five calendar days are usually 
required. 

§ 101-43.305 Property not required to be 
formally reported. 

(a) Excess personal property which is 
not required to be formally reported to 
GSA in accordance with § 101-43.304 is 
a valuable source of supply for Federal 
agencies. GSA regional offices and area 
utilization officers are responsible for 
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local screening of such property, for 
making it available to Federal agencies, 
and for its expeditious transfer. Holding 
agencies shall cooperate with GSA 
representatives in making information 
available and in providing access to the 
nonreportable excess personal property. 
Federal agency employees shall be 
permitted access to holding installations 
for screening purposes upon 
presentation of a valid Federal agency 
employee’s identification card. Holding 
agencies shall make reasonable efforts 
to obtain utilization among other 
Federal agencies of property not 
covered by GSA utilization screening 
processes. In the case of controlled 
substances, solicitation shall be limited 
to those agencies authorized for transfer 
under § 101-43.307-2(a) provisions. 

(b) Unless otherwise directed by GSA, 
the following excess personal property 
shall not be reported: 

(1) Perishables, defined for the 
purposes of this section as any 
foodstuffs which are subject to spoilage 
or decay; 

(2) Property dangerous to public 
health and safetv; 

(3) Scrap and/or salvage, provided the 
property strictly conforms to the 
definitions for scrap and/or salvage 

§ § 101-43.001-28 and 101-43.001-29); 

(4) Property determined by competent 
authority to be classified or otherwise 
sensitive for reasons of national 
security; 

(5) Other items excepted from 
reporting as listed in § 101-43.4801; 

(6) Otherwise reportable property 
which, prior to reporting as required in 
§ 101-43.304, is transferred directly 
between Federal agencies as provided 
in § 101-43.309-5(a) or by 
prearrangement with GSA to fill a 
known need; 

(7) Trading stamps and bonus goods 
(see § 101-25.103-3); and 

(8) Nonappropriated fund property 
(see § 101-43.307-7). 

(c) Nuclear Regulatory Commission- 
controlled materials are exempt from 
reporting to GSA as excess personal 
property. Transfers of such materials 
shall be made in accordance with 
applicable NRC regulations. (See 10 CFR 
Parts 30, 40, and 70.) 

§ 101-43.306 Assistance in emergency 
and major disaster relief. 

In accordance with instructions of the 
Administrator, Federal Disaster 
Assistance Administration, Department 
of Housing and Urban Development, or 
his designee, excess personal property 
shall be utilized in behalf of or loaned to 
State and local governments, with or 
without compensation therefor, pursuant 
to the Disaster Relief Act of 1974 (Pub. L. 


93-288) and Executive Order 11795 of 
July 11,1974, to provide assistance to 
State and local governments in 
alleviating suffering and damage 
resulting from any emergency or major 
disaster. Excess medicines, foods, and 
other consumable supplies may be 
distributed to State and local 
governments for these purposes. In the 
event such property has been reported 
to GSA pursuant to § 101-43.304, it shall 
be withdrawn by the holding agency 
pursuant to § 101-43.308. 

§ 101-43.307 Items requiring special 
handling. 

§ 101-43.307-1 Contractor inventory. 

Subject to the limitations contained in 
this part and in Parts 101-44 and 101-45, 
any executive agency may authorize any 
of its contractors or their subcontractors 
to retain or dispose of any contractor 
inventory pursuant to Federal 
Acquisition Regulation (48 CFR Subpart 
45.6) and under such orders as such 
agency may prescribe. In the case of 
contractor-owned contractor inventory, 
compliance with the utilization 
requirements and procedures in this part 
should ordinarily occur prior to the 
Government’s exercising the applicable 
option to take over such property. When 
utilization efforts disclose that an 
agency will accept transfer of such 
property, the appropriate agency shall 
take the necessary action to acquire title 
for the Government. 

§ 101-43.307-2 Controlled substances, 
drugs, and biologicals. 

(a) All controlled substances that the 
holding agency determines to be excess 
shall become surplus after the holding 
agency has complied with the utilization 
requirements of § 101-43.102. The 
holding agency is not required to report 
the controlled substances to GSA as 
excess personal property. In effecting 
utilization, holding agencies shall 
transfer excess controlled substances 
only to those Federal agencies which 
certify that they are registered with the 
Drug Enforcement Administration 
(DEA), Department of Justice, and are 
authorized to procure the particular 
controlled substances being transferred. 
The certification shall include the 
registration number of the DEA Form 
223, Certificate of Registration, issued 
by DEA. 

(b) Drugs and biologicals (other than 
controlled substances) in FSC class 6505 
which are determined to be excess and 
fit for human use shall be handled as 
provided in § 101-43.305. Such items 
may be separately packaged or may be 
components of a drug kit. Drug kits shall 
be clearly labeled to identify 
components unfit for human use. Items 


determined unfit for human use due to 
expiration of shelf life may be 
transferred for animal experimental use 
on a case-by-case basis subject to prior 
approval of GSA. All other items 
determined to be unfit for human use 
shall be destroyed by the holding 
agency as provided in § 101-45.903. 

§ 101-43.307-3 Conditional gifts for 
defense purposes. 

(a) Any agency receiving an offer of a 
conditional gift (other than money or 
intangible property) for a particular 
defense purpose within the purview of 
the Act of July 27,1954 (50 U.S.C. 1151- 
1156) shall notify the appropriate GSA 
regional office and shall submit a 
recommendation as to acceptance or 
rejection of the gift. 

(b) Prior to such notification, the 
receiving agency shall acknowledge 
receipt of the offer and advise the donor 
of its referral to a GSA regional office 
but shall not indicate acceptance or 
rejection of the gift on behalf of the 
United States. A copy of the 
acknowledgment shall accompany the 
notification and recommendation to the 
regional office. 

(c) When the gift is determined 
acceptable and can be used in the form 
in which offered, it will be transferred 
without reimbursement to a Federal 
agency designated by GSA for use for 
the particular purpose for which it was 
donated. 

(d) If the gift is one which GSA 
determines shall be converted to money, 
the funds, after conversion, will be 
deposited with the Treasury Department 
for transfer to an appropriate account 
which will best effectuate the intent of 
the donor, as provided in Treasury 
Department Circular No. 957, dated 
February 24,1955. 

(e) Such conditional gifts of property 
will be accepted or rejected on behalf of 
the United States or transferred to an 
agency by GSA only after consultation 
with the interested agencies. 

(f) GSA will advise the donor and the 
agencies concerned of the action taken 
with respect to acceptance or rejection 
of the conditional gift and of its final 
disposition. 

§ 101-43.307-4 Conditional gifts to reduce 
the public debt. 

(a) Pursuant to 31 U.S.C. 3113, gifts 
may be made to the United States on the 
sole condition that the property be sold 
and the proceeds used to reduce the 
public debt. Any agency receiving an 
offer of a gift (other than money or 
intangible property) for such purpose 
shall notify the appropriate GSA 
regional office and shall submit a 
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recommendation as to acceptance or 
rejection of the gift. 

(b) Prior to such notification, the 
receiving agency shall acknowledge 
receipt of the offer and advise the donor 
of its referral to GSA but shall not 
indicate acceptance or rejection of the 
gift on behalf of the United States. A 
copy of the acknowledgment shall 
accompany the notification and 
recommendation to the GSA regional 
office. 

(c) GSA will advise the donor and the 
agency concerned of the action taken 
with respect to acceptance or rejection 
of the conditional gift. If the gift is 
determined acceptable, GSA will 
convert it into money and the proceeds 
shall be deposited into a special account 
in the Department of the Treasury 
established for this purpose. 

§ 101-43.307-5 Unconditional gifts. 

Any unconditional gift accepted by a 
Federal agency, or by an employee or 
agent representing a Federal agency in 
an official capacity, shall immediately 
become property of the Federal 
Government. If the receiving agency has 
specific authority to use the property, it 
may then be used for any authorized 
purpose by that agency. Such property 
shall be accounted for in the same 
manner as personal property acquired 
from other authorized sources and shall 
lose its identity as an unconditional gift 
upon entry into the agency property 
account. When property acquired as an 
unconditional gift cannot be used or is 
no longer required by the receiving 
agency, it shall be reported to GSA as 
excess personal property in accordance 
with § 101-43.304. 

§ 101-43.307-6 Intangible personal 

property. 

Excess intangible personal property 
shall be reported to the General 
Services Administration (F), 

Washington, DC 20406, and shall not be 
transferred or disposed of without prior 
approval of GSA, except for bonds, 
notes, or other securities authorized to 
be disposed of by the Secretary of the 
Treasury under section 5 of the Act of 
April 3,1945 (31 U.S.C. 324). 

§ 101-43.307-7 Nonappropriated fund 

property. 

(a) Nonappropriated fund property 
determined to be excess may be made 
available for transfer under those 
provisions of this part which apply to 
nonreportable property. 

(b) Transfers of nonappropriated fund 
property shall be made upon such terms 
as shall be agreed upon by the owning 
activity and the receiving agency. 
However, an agency should not acquire 


such property if the reimbursement 
requested is greater than the best 
estimate of the gross proceeds if the 
property were to be sold on a 
competitive bid basis or the dollar value 
offered on a trade-in. 

(c) Federal property in the custody of 
a nonappropriated fund activity, when 
determined to be excess, shall be 
reported or otherwise made available to 
GSA in accordance with this part for 
transfer without reimbursement, except 
as required by § 101-43.309-3. 

§ 101-43.307-8 Noncertified electronic 
products. 

(a) For the purpose of this section 
"noncertified electronic product" means 
any excess or exchange/sale electronic 
product for which there is an applicable 
radiation safety performance standard 
prescribed by the Food and Drug 
Administration (FDA) under 21 CFR Part 
1000 and which the manufacturer has 
not certified as meeting such standard. 
The noncertification may be due to 
either: 

(1) Manufacture of the product before 
the effective date of the standard or 

(2) The product being exempted from 
the applicable standard and so labeled. 

(b) Excess or exchange/sale 
noncertified electronic products shall be 
reported for transfer to Federal agencies 
in accordance with the provisions of 
§§101-43.304 and 101-43.307-8. The 
excess report shall identify the items as 
noncertified electronic products and 
shall contain a statement that the items 
may not be in compliance with 
applicable radiation safety performance 
standards prescribed by FDA under 21 
CFR Part 1000. 

(c) Excess property catalogs and 
bulletins circulated by GSA offering 
such items shall advise Federal agencies 
of the potential danger of using the items 
unless they are upgraded to meet 
Federal radiation safety standards. 

(d) Transfers of noncertified 
electronic products among Federal 
agencies shall be accompanied as set 
forth in § 101-43.309. The transfer order 
form shall reflect a certification that the 
transferee: 

(1) Is aware of the potential danger in 
using the item without a radiation test to 
determine the acceptability for use and/ 
or modification to bring it into 
compliance with the radiation safety 
performance standard prescribed for the 
item under 21 CFR Part 1000; and 

(2) Agrees to accept the item from the 
holding agency under the conditions 
cited in paragraph (d)(1) of this section. 

§ 101-43.307-9 Passenger motor vehicles. 

When acquiring an excess passenger 
motor vehicle without reimbursement 


for upgrading or replacement purposes, 
an agency shall promptly report as 
excess the replaced vehicle (see § 101- 
43.304). The report must be submitted 
within 30 calendar days after delivery of 
the replacement vehicle unless the 
replacement vehicle is charged to the 
number of passenger motor vehicles 
authorized by current appropriations. 
When the replaced passenger vehicle is 
reported excess to GSA, the report shall 
be documented so as to identify the item 
control number on the transfer 
document for the replacement vehicle. 
Agencies having a temporary emergency 
need for passenger motor vehicles, and 
having authority to lease motor vehicles, 
shall obtain such vehicles from excess 
when they are not available from a GSA 
Fleet Management Center prior to 
leasing vehicles from private sources. 
Such temporary emergency use shall not 
exceed a period of 3 months. 

§ 101-43.307-10 Printing, binding, and 
blankbook equipment and supplies. 

Excess machinery, equipment, 
material, and supplies for printing, 
binding, and blankbook work shall be 
reported to the Public Printer for 
possible transfer to the Government 
Printing Office, as provided in section 3 
of the Act of July 19.1919 (44 U.S.C. 312), 
prior to reporting to GSA. Reports 
should be addressed to the Government 
Printing Office (GPO), Customer Service 
Manager, North Capitol and H Streets, 
NW., Washington, DC 20401. Property 
not needed by GPO shall be reported by 
the holding agency to GSA in 
accordance with this part. 

§ 101-43.307-11 Property having unsafe or 
dangerous characteristics. 

Any item of excess personal property 
having unsafe or dangerous 
characteristics must be rendered safe by 
the holding activity before shipment or 
pickup is made, or advice must be given 
the transferee regarding the actual or 
potential danger and the property 
clearly labeled to show this danger. 
Items on the U.S. Munitions List (22 CFR 
Part 121) that are subject to 
demilitarization requirements shall be 
identified on the excess personal 
property report by the reporting activity 
with the appropriate one-letter 
demilitarization codes listed in § 101- 
43.4804. Federal agencies acquiring 
these items shall perpetuate the 
demilitarization codes in their property 
records and on subsequent reports of 
excess personal property submitted to 
GSA. Demilitarization codes shall also 
be perpetuated on records of 
nonreportable property. Demilitarization 
will be a condition of excess personal 








16096 


Federal Register / Vol. 53, No. 87 / Thursday, May 5, 1988 / Rules and Regulations 


property transfers, and demilitarization 
requirements, when applicable, will be 
carried out prior to transfer unless 
otherwise excepted by GSA. The 
requirement to demilitarize certain 
munitions list items prior to transfer will 
normally be waived for the following 
recipients: 

(a) Federal agencies, when the agency 
requires the property for functional use 
and agrees to demilitarize the item prior 
to further disposition; and 

(b) Contractors, project grantees, or 
other non-Federal recipients, provided 
the sponsoring Federal agency 
determines that prior demilitarization is 
not in the best interest of the 
Government and the recipient agrees to 
demilitarize the property prior to further 
disposition. 

§101-43.307-12 Shelf-life items. 

(a) When quantities on hand of an 
item of a deteriorative nature which has 
a predetermined expiration date exceed 
requirements for the period ending on 
the expiration date, or for the period 
ending on the extended expiration date, 
such quantities shall be determined 
excess to the needs of the holding 
agency, provided that the overages 
cannot be utilized, cross-serviced, or 
returned for credit. Management of such 
items prior to determination as excess 
shall be governed for executive 
agencies, except DoD. by Subpart 101- 
27.2, and for DoD by appropriate DoD 
instructions. 

(b) Drugs and biologicals requiring 
refrigeration or deep freeze, medical 
shelf-life items held for national 
emergency purposes (see § 101-43.307- 
13), subsistence items, and ammunition 
are excepted from the provisions of this 
section. 

(c) Shelf-life items which have a 
remaining useful life of 3 or more 
months before reaching the expiration 
date and are not otherwise utilized as 
provided in paragraph (a) of this section, 
shall be reported as excess in 
accordance with § 101-43.304. However, 
agencies may at their option also report 
shelf-life items not required to be 
reported by § 101-43.304. The report 
shall identify the items as shelf-life 
items by carrying the designation 
symbol “SL" and by showing the 
expiration date. If the item has an 
extendable-type expiration date, there 
also shall be furnished an indication as 
to whether the expiration date is the 
original or an extended date. 

(d) Normally, items reported in 
accordance with paragraph (c) of this 
section will be given a surplus release 
date effective 60 days after the receipt of 
the report in the appropriate GSA 
regional office. This date may be 


shortened or extended consistent with 
utilization objectives and with the 
remaining useful shelf life. GSA will 
publicize reported items to other using 
agencies during the period ending on the 
surplus release date. 

(e) Shelf-life items which have a 
remaining useful life of 3 or more 
months before reaching the expiration 
date but which are not reported shall be 
made available for use by other Federal 
agencies as provided in §101-^13.305. 
Documents listing such items shall show 
the expiration date and, in the case of 
items with an extendable expiration 
date, shall indicate whether the 
expiration date is the original or an 
extended date. A surplus release date 
shall be established by the holding 
agency upon determination that these 
items are excess so as to provide a 
minimum of 21 calendar days for 
selection or set-aside of the items for 
Federal use. The surplus release date 
may be extended by the holding agency 
when these items are selected by an 
authorized screener for transfer or are 
set aside by a GSA representative for 
potential or actual transfer. 

(f) Shelf-life items which have a 
remaining useful life of less than 3 
months, regardless of acquisition cost or 
condition, shall be made available for 
utilization by other Federal agencies in 
the manner provided in paragraph (e) of 
this section. 

(g) Transfers among Federal agencies 
of shelf-life items which have been 
determined to be excess by the holding 
agency shall be accomplished as set 
forth in § 101-43.309. Transfers shall be 
made without reimbursememt. 

§ 101-43.307-13 Medical shelf-life items 
held for national emergency purposes. 

(a) Whenever the head of an 
executive agency determines that the 
remaining storage or shelf life of 
medical materials or supplies held for 
national emergency purposes is of too 
short duration to justify their continued 
retention of such purposes and that their 
transfer or disposal would be in the best 
interest of the United States, those 
materials or supplies shall be 
considered to be excess personal 
property. To the greatest extent 
practicable, the above determination 
shall be made at such time as to ensure 
that such medical materials or supplies 
can be transferred or otherwise 
disposed of in sufficient time to permit 
their use before their shelf life expires 
and the items are unfit for human use. 

(b) Medical materials and supplies 
held by an agency for national 
emergency purposes and determined to 
be excess may be exchanged with 
another Federal agency without prior 


approval of GSA and without regard to 
the provisions of Part 101-46. Such 
exchanges, however, shall be only for 
other medical materials or supplies to be 
held for national emergency purposes. 

(c) Medical shelf-life items held for 
national emergency purposes which 
have a remaining useful life of 3 or more 
months before the expiration date and 
which are not otherwise exchanged as 
provided in paragraph (b) of this section 
shall be reported as excess in 
accordance with § 101-43.304. Each 
agency may also report medical shelf- 
life items not required to be reported by 
§ 101-43.304. The excess report shall 
identify items as medical shelf-life items 
held for national emergency purposes by 
carrying the designating symbol “MSL" 
and by showing the shelf-life expiration 
date. Information shall also be furnished 
regarding whether the expiration date is 
the original or the extended date. 
Further, whenever medical shelf-life 
items held for national emergency 
purposes are reported as excess, any 
specialized storage requirements 
pertaining to the items listed thereon 
shall be noted on the report. 

(d) Normally, medical shelf-life items 
held for national emergency purposes 
and reported in accordance with 
paragraph (c) of this section will be 
given a surplus release date effective 60 
calendar days after the receipt of the 
report in the appropriate GSA office. 
This date may be shortened or extended 
according to utilization objectives and 
the remaining useful shelf life. However, 
GSA offices will handle the screening of 
medical shelf-life items to permit their 
use before the shelf life expires and the 
items are unfit for human use. 

(e) Medical shelf-life items held for 
national emergency purposes which 
have a remaining useful life of 3 or more 
months and which are not reportable in 
accordance with § 101-43.4801 shall be 
made available for use by other Federal 
agencies as provided in § 101-43.305. 
When such items are determined excess, 
a surplus release date shall be 
established by the holding agency 
providing a minimum of 21 calendar 
days for selection of the items for 
Federal use. For controlled substances 
(as defined in § 101-43.001-4), each 
executive agency shall comply with 

§ 101-43.307-2. 

(f) Transfers among Federal agencies 
of medical materials and supplies held 
for national emergency purposes and 
determined to be excess shall be 
accomplished in accordance with § 101- 
43.309, except that such transfers shall 
be made upon such terms and prices as 
shall be agreed to by the Federal 
agencies concerned. Proceeds from such 
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transfers may be credited to the current 
applicable appropriation or fund of the 
tranferring agency and shall be 
available only for the purchase of 
medical materials or supplies for 
national emergency purposes. 

§ 101-43.308 Withdrawals and 

corrections. 

§101-43.308-1 Withdrawals. 

Requests for withdrawal of property 
previously reported as excess shall be 
submitted to the GSA regional office to 
which the original report was 
forwarded. Withdrawal requests may be 
submitted on SF120 or by any other 
method approved by GSA. Disposition 
of property shall not be made until after 
approval for withdrawal is received 
from GSA except in instances involving 
the physical transfer of property for 
purposes of major disaster relief. 

| §101-43.208-2 Corrections. 

Corrections of reports of excess 
I property shall be submitted on SF 120 or 
I by any other method approved by GSA 
to the appropriate GSA regional office 
for necessary action. 


Transfers of excess personal 


§101-43.309 

property. 


§ 101-43.309-1 Agencies eligible. 

Transfers of excess personal property 
may be made among Federal agencies 
(including their cost-reimbursement 
contractors, cooperatives, and project 
grantees), the Senate, the House of 
Representatives, the Architect of the 
Capitol and any activities under his 
direction, mixed-ownership Government 
corporations as defined in 31 U.S.C. 

9101, the municipal government of the 
District of Columbia, or non-Federa! 

I agencies for which GSA procures. 

5101-43.309-2 Information on availability. 

There are several methods of 
obtaining reliable information regarding 
the availability of excess personal 

property: 

(a) Personal contact with GSA or the 
holding installations; 

(b) Review of excess personal 
property catalogs and bulletins 
circulated by GSA; 

(c) Examination and inspection of 
reports and samples of excess personal 
property assembled for this purpose in 
GSA regional offices; and 

(d) Submission of current and future 
requirements for excess personal 
property to the appropriate GSA 
regional office using GSA Form 1539, 
Request for Excess Personal Property, 
illustrated at § 101^43.4902-1539. 
Instructions for submission of 
requirements may be obtained from any 


GSA regional office. Wherever possible, 
the NSN should be included for each 
item requested. GSA will assist agencies 
in obtaining NSN’s so that requirements 
may be incorporated into the automated 
matching system, if substitute items are 
acceptable, these should be furnished at 
the same time and identified by NSN. 
Requirements for NSN items may be 
submitted through ADP media. If not 
currently available as excess, property 
requirements identified by NSN’s will be 
incorporated into GSA’s automated 
requirements bank and will be retained 
for approximately 180 calendar days. 
Property reported excess during this 
time, if matched with recorded 
requirements, will be offered for 
immediate transfer. Normally, items for 
which needs are registered will not be 
offered in GSA excess property catalogs 
and bulletins. Agencies should update 
their lists of items at the end of each 
180-calendar-day period to retain 
visibility in the requirements bank. 

§ 101-43.309-3 Reimbursement. 

(a) General Transfers of excess 
personal property shall be without 
reimbursement (the costs specified in 
§ 101-43.310-1 are chargeable to the 
transferee agency), except when: 

(1) The property transferred was 
acquired with funds either not 
appropriated from the general fund of 
the U.S. Treasury or appropriated 
therefrom but by law reimbursable from 
assessment, tax, or other revenue or 
receipts, and payment is requested (it is 
the current policy of the executive 
branch of the Government that transfers 
of working capital fund property shall 
be without reimbursement); 

(2) The transferor or the transferee 
agency (or the organizational unit 
affected is a wholly owned or mixed- 
ownership Government corporation as 
defined in the Government Corporation 
Control Act (31 U.S.C. 9101), is the 
municipal government of the District of 
Columbia, or is a non-Federal agency for 
which GSA procures; 

(3) The transferor or the transferee 
agency is the U.S. Postal Service (USPS); 

(4) The property is designated as 
exchange/sale property and is 
transferred pursuant to Part 101—46; 

(5) The transferee agency is acquiring 
the property for use by a project grantee 
which is a public agency or is nonprofit 
and exempt from taxation under 26 
U.S.C. 501; or 

(6) Reimbursement is directed by 
GSA. 

(b) Fair market value reimbursement. 
Reimbursement of the fair market value 
may be requested by the transferor 
agency when: 


(1) The property being transferred was 
acquired with funds not appropriated 
from the general fund of the U.S. 
Treasury; 

(2) The property is designated 
exchange/sale rather than excess; 

(3) The transferor or transferee agency 
is the USPS (in this case, reimbursement 
is required by Executive Order 11672); 

(4) The property being transferred is 
owned by a nonappropriated fund 
activity of a Federal agency; or 

(5) Authorized or required by other 
specific authority. 

(c) Fair value reimbursement. (1) 
When a transfer is determined to be 
reimbursable and paragraph (b) of this 
section, is not applicable, fair value 
reimbursement, as determined in 
paragraphs (b)(2) through (4) of this 
section, is required to be paid by the 
transferee. 

(2) To preclude the need of 
establishing the fair value to be 
reimbursed for each transfer subject to 
such reimbursement, fair value is 
defined to be 20 percent of the original 
acquisition cost of new or unused 
property in condition code 1 (condition 
codes are shown in § 101-43.4801 (e)) 
and zero percent for all other personal 
property 

(3) Where application of the above 
formula will not achieve the intended 
purpose because of special 
circumstances or the peculiar nature of 
the property, the holding agency may 
use other criteria for arriving at fair 
value if approved or directed by the 
appropriate GSA regional office. 

(4) Where circumstances warrant and 
the agencies concerned agree thereto, 
fair value prices higher than those 
arrived at by use of the formula may be 
used. 

(d) Transfer orders for property 
requiring reimbursement must be 
annotated with the amount of 
reimbursement required. Disagreements 
between agencies regarding 
reimbursement requirements shall be 
referred for final determination to the 
GSA Regional Administrator for the 
region in which the property is located. 

§ 101-43.309-4 Transfer for redistribution. 

Items reported as excess and 
determined by GSA to be suitable for 
redistribution within the Federal 
Government may be taken into physical 
custody by GSA or, upon notification by 
GSA, shall be retained by the holding 
agency for a period not to exceed 180 
days. Items which are identical to or can 
be substituted for items listed in the 
GSA Supply Catalog shall be furnished 
to agencies through the GSA stock 
program at prices to be determined by 
GSA. To ensure maximum redistribution 








16098 


Federal Register / Vol. 53, No. 87 / Thursday, May 5* 1988 / Rules and Regulations 


of items available from excess. GSA 
may require that all orders for such 
items be forwarded to a GSA regional 
office until excess stocks are exhausted. 

§ 101-43.309-5 Procedure for effecting 
transfers. 

(a) All transfers of excess personal 
property between Federal agencies shall 
be by SF122, Transfer Order Excess 
Personal Property [see 5 101-43.4901- 
122), or any other transfer order form 
approved by GSA. Automated 
requisitions on approved forms may be 
used for excess personal property 
transfers. However, Federal agencies 
using automated requisitions shall 
ensure that identifying codes are 
controlled and records maintained 
indicating the official authorized to 
approve property transfers. Each 
transferee agency shall forward the 
original and three copies of the transfer 
order to the appropriate GSA regional 
office (see § 101-43.4802) for approval. 
An SF 120 is not required in addition to 
SF 122 for direct transfers. Prior 
approval by GSA is not required when 
the property involved in the given 
transaction is; 

(1) Reportable under § 101-43.304 but 
has not yet been reported to GSA and 
its total acquistion cost does not exceed 
$5,000, and the owning agency’s 
regulations relative to internal 
redistribution have been satisfied; or 

(2) Nonreportable under § 101-43.305 
and has not been reserved at the holding 
location for special screening by the 
appropriate GSA regional office, and its 
total acquisition cost does not exceed 
$25,000; and 

(3) The appropriate GSA regional 
office is furnished an information copy 
of each direct transfer order by the 
transferor agency within 10 workdays 
from receipt of the order. 

(b) In those cases where a known 
requirement exists for excess personal 
property which exceeds the acquisition 
cost limitations for direct transfers in 
paragraphs (a)(1) and [a)(2) of this 
section, a request for approval of a 
prearranged transfer may be made. To 
effect a prearranged transfer, the 
requesting Federal agency must contact 
the appropriate GSA regional office for 
verbal approval. In considering such 
requests, GSA may apply the approval 
factors listed in paragraph (e) of this 
section, if competing known 
requirements exist Upon approval of 
the prearranged transfer, the requesting 
agency must submit an SF 122 or other 
authorized transfer order form only. An 
SF 120 is not required in those cases 
wftere the property is reportable in 
accordance with § 101-43.304. Approval 
for the holding activity to release the 


property prior to receipt of the transfer 
order may also be given verbally at the 
discretion of the GSA regional office. 
These verbal approvals must be 
obtained from an authorized 
representative of the GSA regional 
office, and the requesting agency shall 
annotate the SF 122 with the name of the 
approving GSA official and the date 
telephone approval was obtained. 

(c) The SF 122 shall be completed as 
shown in § 101-43.4901-122. All transfer 
orders shall be executed by an 
accountable Federal official, and will 
not be approved by GSA unless so 
executed. 

(1) For wholly owned or mixed- 
ownership Government corporations, 
the Senate, the House of 
Representatives, the Architect of the 
Capitol and any activities under his 
direction, and the municipal government 
of the District of Columbia, transfer 
orders shall be executed by a 
responsible official of those 
organizations. 

(2) For non-Federal agencies for which 
GSA procures, transfer orders shall be 
executed by a responsible official of the 
sponsoring Federal agency. 

(3) For contractors and grantees, 
transfer orders shall be executed by the 
Federal contracting officer administering 
the contract or other responsible Federal 
official who is knowledgeable about the 
terms of the contract or grant. 

(4) For nonappropriated fund 
activities of Federal agencies, transfer 
orders shall be executed by an 
accountable official of the sponsoring 
Federal agency. The transfer order shall 
state that the property will be entered 
on the accountable records of the 
sponsoring Federal agency and shall 
also state that the property will be used 
only for administrative or operational 
use but not for resale. 

(d) When property is offered for 
transportation, the condition of the 
items shall be shown on the bill of 
lading. In order that the Federal 
Government may obtain the most 
economical rates for the movement of 
excess personal property in other than 
new condition, particular attention shall 
be given to the use of the appropriate 
classification decription as required by 
carriers’ tariffs. 

(e) While transfers of excess persona) 
property will normally be approved by 
GSA on a first-come-first-served basis, 
consideration will be given to such 
factors as national defense 
requirements, emergency needs, 
preclusion of new procurement, energy 
conservation, equitable distribution, 
transportation costs, and retention of 
title in the Government. When 
competing Federal claims are made for 


particular items of excess personal 
property, with or without payment of 
reimbursement GSA will give 
preference to the Federal agency that 
will retain title in the Government. 
Transfer requests for the purpose of 
cannibalization will be considered, but 
are normally subordinate to requests for 
the complete items. The GSA regional 
office may defer approval of any 
transfer request until all pertinent 
factors are considered. When competing 
requests are received, the GSA regional 
office may, at its discretion, request 
supporting justification from the 
ordering agencies to assist in making the 
allocation determination, including 
evidence that new procurement is 
involved. Placement of a freeze on an 
item of excess personal property by a 
Federal agency does not constitute an 
absolute claim on the property. The 
GSA regional office is responsible for 
evaluating the above factors prior to 
approval of a transfer order for a frozen 
item subject to competing requests. 

(f) A copy of each approved or 
disapproved transfer order will be 
returned to the ordering agency by the 
GSA regional office with appropriate 
notation. Two copies of each approved 
order will be appropriately noted and 
transmitted by the GSA regional office 
to the holding agency for transfer action. 
Any billing by the holding agency shall 
be accomplished in accordance with 

§ 101-43.310. 

(g) If the transfer order does not 
contain complete shipping instructions, 
the transferee agency is required to 
transmit these to the holding agency 
within 15 calendar days after receipt of 
the transfer order by the holding activity 
in the case of domestic shipments, or 45 
calendar days in the case of export 
shipments. The holding activity will 
communicate failure to receive such 
shipping instructions to the GSA 
regional office which approved the 
transfer. If the transfer order indicates 
the property is to be picked up by the 
transferee agency, the action must be 
accomplished within 20 calendar days 
from the time such agency is notified by 
the holding activity that the shipment is 
ready. The holding activity will 
communicate with the GSA regional 
office concerning the failure of the 
transferee agency to pick up property 
within the allotted time. 

(1) Holding activities will carry out 
shipping instructions within 20 calendar 
days from receipt or make property 
available for pickup promptly 

(2) If the holding activity is unable to 
ship or deliver as required, the ordering 
activity must be advised of the reason 
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for delay and a new scheduled shipping 
or delivery date. 

(h) Whenever a transfer order covers 
excess personal property which has 
deteriorated materially below the 
reported condition, the holding agency 
shall advise the GSA regional office of 
its current condition. The GSA regional 
office will so advise the ordering 
agency. Shipment will not be made until 
the ordering agency has advised the 
GSA regional office that the existing 
condition is acceptable and the GSA 
regional office has so advised the 
holding agency. 

(i) Whenever an excess item of ^ 
equipment is transferred, any available 
operating manual, parts list, circuit or 
wiring diagram, maintenance record, 
log, or other instructional or 
informational publication or brochure 
pertaining to the equipment shall 
accompany and be transferred with the 
item of equipment. 

(j) Use of the SF 97, Certificate of 
Release of a Motor Vehicle, is restricted 
to situations where title to the vehicle 
leaves the Federal Government (see 
Subpart 101-38.7). 

§ 101-43.310 Costs and proceeds. 

5101-43.310-1 Cost of care and handling. 

Each holding agency shall be 
responsible for and bear the costs of 
performing care and handling of excess 
property pending disposition. Direct 
costs incurred incident to transfer shall 
be borne by the recipient if billed by the 
holding agency. Overhead or 
administrative costs or charges shall not 
be included. Only costs incurred in the 
actual packing, preparation for 
shipment, loading, and shipment may be 
recovered by the holding agency. Where 
such costs are incurred, they shall be 
reimbursed by the recipient upon 
appropriate billing unless the holding 
agency waives the amount involved. 
Billing by a holding agency for direct 
costs of less than $100 for any single 
shipment would appear to be 
uneconomical and should be avoided. 

{101-43.310-2 Proceeds. 

(a) The proceeds of a reimbursable 
transfer shall be paid to the transferor 
agency where: 

(1) The transferor agency acquired the 
property with funds not appropriated 
fom the general fund of the Treasury; 

(2) The transferor agency is the USPS; 

(3) The transferor agency is a wholly 
owned or a mixed-ownership 
government corporation as defined in 
the Government Corporation Control 
Act (31 U.S.C. 841); 


(4) The transferor agency is the 
municipal government of the District of 
Columbia; 

(5) The transferor agency is a non- 
Federal agency for which GSA procures; 

(6) The transferor agency acquired the 
property with appropriated funds, but by 
law is authorized to recover the 
proceeds; 

(7) The property is transferred under 
the exchange/sale authority; or 

(8) The property transferred is the 
private property of a nonappropriated 
fund activity. 

(b) The proceeds of a reimbursable 
transfer shall be deposited to 
miscellaneous receipts in the U.S. 
Treasury by the transferee agency in all 
cases where the transferor agency 
acquired the property with appropriated 
funds but has no specific authority to 
recover the proceeds. A copy of the 
deposit action shall be furnished to the 
transferor agency. 

§ 101-43.311 Determination of excess as 
surplus. 

§ 101-43.311-1 Reportable property. 

Excess personal property, when 
reported to GSA in accordance with 
§ 101-43.304 and not transferred to other 
Federal agencies, shall become surplus 
at the dose of business on the surplus 
release date, which should be evidenced 
on the report of excess personal 
property. The surplus release date will 
be established to occur 60 calendar days 
or less after receipt of the report of 
excess personal property in the 
appropriate GSA regional office unless 
the property is held for redistribution in 
accordance with § 101^13.309-4. The 
appropriate GSA regional office will 
coordinate surplus release date 
extensions with the reporting activity to 
minimize impact on the utilization and 
disposal process. 

§101-43.311-2 Nonreportable property. 

(a) Property excepted from the 
reporting requirements of § 101-43.304 
shall become surplus when it has been 
made available by the holding agency 
for Federal use for a minimum of 21 
calendar days after excess 
determination and has not been selected 
for transfer to other Federal agencies. 
Holding agencies shall annotate 
property records in a manner that will 
indicate to authorized Federal agency 
representatives the date of the excess 
determination. The property will 
become surplus at the close of business 
on the surplus release date, which 
normally will occur 21 calendar days 
after the holding agency determines the 
property to be available for screening as 
excess unless extended by GSA. 
Authorized Federal agency 


representatives may request and, with 
the approval of GSA, holding agencies 
will grant additional time not to exceed 
30 calendar days, unless otherwise 
agreed upon by the holding agency and 
the GSA regional office concerned. The 
release as surplus of property not 
transferred to other Federal agencies 
will be deferred by the same lengths of 
time. 

(b) During the screening period 
following the determination that the 
property is excess, no holding agency 
shall take for its use any property in its 
custody which has been selected by a 
GSA area utilization officer for further 
screening or transfer for utilization, 
except with the approval of the 
appropriate GSA regional office; 
provided that holding activities may 
withdraw such property to meet their 
essential emergency requirements 
without this prior approval. The 
appropriate GSA regional office shall be 
notified of any such actions. 

(c) This section is applicable to all 
nonreportable excess property other 
than perishables, dangerous property, 
classified property, trading stamps, and 
Nuclear Regulatory Commission- 
controlled materials. 

§ 101-43.311-3 Property not utilized 

Property determined to be surplus as 
provided in § § 101-43.311-1 and 101- 
43.311-2 shall be held available for 
donation program screening in 
accordance with Part 101-44 before it 
shall be assigned for sale, abandonment, 
or destruction in accordance w r ith Part 
101-45. Property which requires 
reimbursement upon transfer, when 
determined surplus, shall not be 
available for donation but may be 
disposed of as provided in Part 101-45. 

§ 101-43.312 Use of excess personal 
property on cost-reimbursement contracts. 

(a) Excess personal property may be 
used to reduce the Government’s 
contract costs and shall be considered 
for this purpose whenever possible. 
When preparing contract documents, 
Federal agencies shall ensure that 
appropriate provisions are included 
therein to accommodate the furnishing 
of excess personal property to cost- 
reimbursement contractors, as defined 
in § 101-43.001-6. 

(b) Excess personal property may be 
transferred to a Federal agency for use 
by a cost-reimbursement contractor as 
Government-furnished property, 
provided that the contracting agency 
determines the transfer will result in a 
reduction in the cost to the Government 
or an enhancement of the product or 
benefit of the contract All transfer 
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orders submitted to GSA for excess 
personal property to be furnished to a 
cost-reimbursement contractor shall list 
the number and expiration date of the 
contract, must certify the cost reduction 
or product enhancement, and shall be 
executed by an authorized ofGcial of the 
contracting agency. If less than 60 
calendar days remains before expiration 
of the contract, the transfer order will 
not be approved by GSA unless the 
contracting agency certifies that the 
contract will be extended or renewed or 
other written justification is provided. 

(c) Certain Federal agencies have 
specific statutory authority to vest title 
to property under certain circumstances, 
but title to property furnished to a cost- 
reimbursement contractor normally 
remains vested in the Government. 
Contracts shall include adequate 
safeguards and assurances relative to 
use, maintenance, consumption, 
unauthorized use. and redelivery to 
Government custody of Government- 
furnished property. 

(d) Property furnished to cost- 
reimbursement contractors is subject to 
the annual reporting requirements of 

§ 101-43.4701 (c). 

§ 101-43.313 Use of excess personal 
property on cooperative agreements. 

(a) Executive agencies may obtain 
excess personal property for the purpose 
of furnishing such property to agency 
cooperatives under cooperative 
agreements, as defined in § 101-43.001- 
5, made in accordance with the Federal 
Grant and Cooperative Agreement Act 
of 1977 (31 U.S.C. 0301). Excess personal 
property may be furnished to 
cooperatives subject to the following 
conditions: 

(1) Authorization for the cooperative 
to acquire excess property is contained 
in the cooperative agreement; 

(2) A determination is made by the 
sponsoring Federal agency that the 
acquisition will result in a reduction in 
the cost to the Government of the 
agreement or an enhancement of the 
product or benefit from the agreement; 

(3) The property will not be stockpiled 
by the cooperative, but will be placed in 
use within a reasonable period of time 
following the acquisition; 

(4) The time remaining on the 
cooperative agreement is greater than 60 
calendar days from the date a transfer 
order is received by GSA, unless the 
sponsoring Federal agency has certified 
that the cooperative agreement will be 
extended or renewed, or other 
justification is submitted; and 

(5) The transfer is approved by an 
authorized official of the sponsoring 
Federal agency. 


(b) The amount of excess personal 
property (in terms of original acquisition 
cost) transferred to a cooperative 
normally shall be limited to the dollar 
value of the cooperative agreement Any 
higher percentage of excess personal 
property transferred to a cooperative 
shall be subject to approval by an 
official of the sponsoring Federal agency 
at an administrative level higher than 
the project officer administering the 
cooperative agreement 

(c) Title to excess personal property 
furnished to a cooperative by an 
executive agency remains vested in the 
Government except that cooperative 
agreements for the conduct of basic or 
applied scientific research at nonprofit 
institutions of higher education, or at 
nonprofit organizations whose primary 
purpose is the conduct of scientific 
research, normally include discretionary 
authority to vest in such institutions or 
organizations title to excess personal 
property furnished under the 
cooperative agreement on such terms 
and conditions specified in the 
cooperative agreement. 

(d) Executive agencies shall keep in 
their cooperative agreement 
recordkeeping systems: total acquisition 
cost of property furnished to all 
cooperatives; original acquisition cost of 
each item furnished, identified to each 
recipient; and date of termination and 
the dollar value of each cooperative 
agreement under which excess personal 
property has been furnished. 

(e) Excess personal property furnished 
to a cooperative shall be accounted for 
and disposed of in accordance with the 
specific provisions of the cooperative 
agreement and procedures established 
by the sponsoring executive agency to 
govern the accountability and 
disposition of excess personal property 
acquired under cooperative agreements. 
The cooperative agreement shall contain 
adequate safeguards and assurances 
relative to use, maintenance, 
consumption, disposition, unauthorized 
use, and redelivery of custody to the 
Government of excess personal property 
furnished under the agreement 

(f) Property furnished to a cooperative 
is subject to the annual reporting 
requirements of i 191-43.4701 (c). 

§ 101-43.314 Use of excess personal 
property on grants. 

(a) Federal agencies may obtain 
excess personal property for the purpose 
of furnishing such property to agency 
grantees only when the non-Federal 
recipient is an institution or organization 
which is the holder of a Federally 
sponsored project grant and is a public 
agency as defined in § 101^13.001-26 or 
is nonprofit and exempt from taxation 


under section 501 of the Internal 
Revenue Code of 1954. 

(b) Excess personal property is 
transferred between Federal agencies as 
provided in § 101-43.309-4 and may be 
furnished to project grantees: Provided , 
authorization for the grantee to use 
excess property is contained in the grant 
document; a written determination is 
made by the sponsoring Federal agency 
that the acquisition will result in a 
reduction in the cost to the Government 
of the grant or an enhancement of the 
product or the benefit from the grant; the 
property will not be stockpiled by the 
grantee but will be placed into use 
within a reasonable period of time 
following acquisition as directed in 
writing by the granting agency; and the 
transfer is approved by an authorized 
Federal official of the granting agency. 
Transfers to grantees are further subject 
to the following conditions: 

(1) A Federal agency may obtain 
excess personal property for transfer to 
a project grantee when the sponsoring 
Federal agency pays an amount equal to 
25 percent of the original acquisition 
cost (except for costs of care and 
handling) of the property, such funds to 
be deposited into the U.S. Treasury as 
miscellaneous receipts. Title to excess 
personal property so furnished 9 hall vest 
in the grantee. Property obtained by a 
Federal agency from excess sources and 
placed in direct official use for a period 
of at least 1 year may subsequently be 
furnished to a grantee without 
reimbursement provided the official use 
was valid and not for the purpose of 
circumventing the reimbursement 
requirement. Title to excess personal 
property so furnished shall be retained 
by the grantor agency unless specific 
statutory authority exists to vest title in 
the grantee. 

(2) The provisions of paragraph (b)(1) 
of this section, shall not apply to the 
following: 

(i) Excess personal property 
transferred under section 608 of the 
Foreign Assistance Act of 1901, ns 
amended (22 U.S.C. 2358). when and fo 
the extent that property to be 
transferred under that Act is not needed 
for donation under the provisions of 
Subparts 101-44.2 and 101-44.4 a9 
determined by GSA. (This restriction 
shall not apply to excess personal 
property transferred for development 
loan programs under section 608 of the 
Foreign Assistance Act of 1961 which 
may be accomplished prior to donation 
screening.) 

(ii) Excess personal property 
furnished under section 203 of the 
Department of Agriculture Organic Act 
of 1944 (16 U.S.C. 580a) through the U.S. 
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Forest Service in connection with 
cooperative State forest fire control 
programs, provided title to such 
property is retained in the Government. 

(iii) Excess personal property furnish 
by Federal agencies in connection with 
grants to Indian tribes, as defined in 
Section 3(c) of the Indian Financing Act 
(25 U.S.C. 1452(c)) as eligible for 
services from the Department of the 
Interior. Bureau of Indian Affairs. Title 
to this property shall remain vested in 
the Government unless the title is vested 
under specific statutory authority. 

(iv) Excess scientific equipment 
transferred pursuant to section 11(e) of 
the National Science Foundation Act of 
1950. as amended (42 U.S.C. 1870) (e)). 
GSA will consider items of personal 
property as scientific equipment for 
transfer without reimbursement to the 
National Science Foundation (NSF) for 
use by a project grantee when the 
property requested is within FSC groups 
12 (Fire Control Equipment), 14 (Guided 
Missiles), 43 (Purnps and Compressors), 

43(Valves), 58 (Communication, 

Detection, and Coherent Radiation 
Equipment). 59 (Electrical and Electronic 
Equipment Components), 65 (Medical 
Dental, and Veterinary Equipment and 
Supplies) 66 (Instruments and 
Laboratory Equipment), 67 
[Photographic Equipment), 68 
(Chemicals and Chemical Products), or 
70 (General Purpose Automatic Data 
Processing Equipment (Including 
Firmware), Software. Supplies, and 
Support Equipment). Excess ADPE other 
than auxiliary or accessorial items with 

a unit acquisition cost of $1,500 or more 
must be obtained under FIRMR Part 
201-33 (41 CFR Part 201-33) provisions. 
GSA will give consideration to transfer 
without reimbursement of items of 
excess property in other FSC groups 
when NSF certifies the item requested is 
a component of or related to piece of 
scientific equipment or is an otherwise 
difficult-to-acquire item needed for 
scientific research. Items of property 
determined by GSA to be common-use 
of general purpose property, regardless 
of classification, shall not be transferred 
to NSF for use by a project grantee 
without reimbursement. 

(v) Excess personal property furnished 
by the U.S. Department of Agriculture to 
State or county extension services or 
agricultural research cooperatives under 
W U.S.C. 483(d)(2)(E), provided that title 
to such property remains vested in the 
Government. 

(3) The exceptions listed in paragraph 
ty(2) of this section, shall not preclude 
®ny Federal agency from obtaining 
ixcess personal property and furnishing 
a project grantee of that agency 


under the provisions of paragraph (b)(1) 
of this section. 

(4) Excess property furnished as 
provided in paragraphs (b) (1) through 
(3) of this section shall be accounted for 
and disposed of in accordance with 
specific grant document provisions and 
procedures that are established by the 
granting agency to govern the 
accountability and disposition of 
personal property acquired under grant 
agreements. 

(c) To ensure that all excess personal 
property transferred to project grantees 
is for the specific purpose authorized by 
the grantor agency, all transfer orders 
for excess personal property to be 
furnished to pioject grantees shall be 
signed by the Federal agency 
accountable officer and shall state the 
purpose of the transfer, the name of the 
project grantee, the grant number, the 
dollar amount of reimbursement 
required (if any), and the scheduled date 
of grant termination. If the grant expires 
in less than 60 calendar days, the 
transfer order will not be approved 
unless the grantor agency certifies the 
grant will be extended or renewed, or 
other written justification is provided. 
Upon receipt of the property, the grantor 
agency shall ensure that deposits are 
made to the U.S. Treasury as required 
by paragraph (b)(1) of section. 

(d) With the exception of consumable 
items and within the limitations of 

§ 101-43.314(b)(2)(iv), Federal grantor 
agencies may make available to their 
project grantees excess personal 
property that is determined by the 
granting agency to be necessary and 
usable for the purpose of the grant. 
Requests for transfer of a consumable 
item to a Federal agency for use by a 
project grantee will be considered by 
GSA provided adequate justification 
accompanies such requests. For the 
purpose of this section the term 
“consumble items*’ means those items 
which are intended for one-time use and 
are actually consumed in that one time; 
e.g., drugs, medicines, surgical dressings, 
cleaning and preserving materials, and 
fuels. When a question arises regarding 
the consumability of an item of excess 
personal property for transfer to a 
project grantee, final determination shall 
rest with the appropriate GSA regional 
office. Excess personal property may be 
transferred to a project grantee for the 
purpose of cannibalization when the 
granting Federal agency accompanies 
the transfer request with a supporting 
statement which clearly indicates that 
disassembly of the requested item for 
secondary use of its component parts, or 
for repair and maintenance of a similar 
item, has greater potential benefit than 


utilization of the item in its existing form 
and that a clear cost savings to the 
Government will result, subject to final 
determination by GSA. When 
circumstances warrant, agencies may 
set economic quantities for orders 
processed or set minimum life 
expectancies for excess personal 
property made available to grantees. 

(e) To help ensure an equitable 
distribution of property among project 
grantees. Federal grantor agencies shall 
limit the amount of excess personal 
property (in terms of original acquisition 
cost) transferred to project grantee to 
the dollar value of the grant. Any higher 
percentage of excess personal property 
transferred to a project grantee shall be 
subject to approval by an official at an 
administrative level in the Federal 
grantor agency higher than the project 
officer administering the grant. It is 
expected that agencies will consider all 
factors in determining whether to 
approve or disapprove transfers to 
grantees of excess personal property 
above the dollar value of the grant. Pro 
forma approvals or disapprovals shall 
not be given. 

(f) Federal grantor agencies shall 
include the following information in 
their grants recordkeeping systems: total 
original acquisition cost of excess 
property furnished for use by all project 
grantees; original acquisition cost of 
each excess property item furnished for 
use by each project grantee: name and 
address of each project grantee; date of 
grant termination: dollar value of the 
grant; and original acquisition cost of 
excess property furnished, expressed as 
a percentage of the total dollar value of 
the grant. 

(g) Each Federal grantor agency shall 
develop and maintain an effective 
system for the prevention or detection of 
situations involving the nonuse, 
improper use, or unauthorized disposal 
or destruction of excess personal 
property furnished to grantees, whether 
or not title to that property is vested in 
the grantee. Grantor agencies shall 
publish procedures which clearly 
delineate the obligations of grantees 
with respect to the use and consumption 
or return to Government custody of 
property acquired from excess sources. 

(h) Property furnished to project 
grantees is subject to the annual 
reporting requirements of § 101- 
43.4701(c). 

§ 101-43.315 Certification of non-Federal 
agency screeners. 

(a) To minimize delays in screening 
excess personal property at holding 
activities and to make property 
available quickly and efficiently, all 
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non-Federal agency screeners shall be 
subject to certification by Federal 
authority. 

(b) The sponsoring Federal agency 
recommending designation of a non- 
Federal agency screener shall prepare a 
request covering each designation and 
forward it for evaluation and approval 
to the GSA regional office for the region 
in which the intended screener is 
located (see § 101-43.4802 for regional 
office addresses and assigned areas). 
The request shall state the applicant’s 
qualifications to screen excess personal 
property and shall indicate the name, 
number, and termination date of the 
specific contract, agreement, or grant to 
which the screener is to be assigned. 
Since certification is normally approved 
on a regional basis, a request for 
certification for interregional screening 
shall specify the additional regions for 
which certification is requested. The 
GSA regional office handling the request 
will coordinate as necessary with other 
GSA regional offices and advise the 
requesting agency of actions taken on 
each request. 

(c) Sponsoring Federal agencies shall 
include GSA Form 2946, Screener’s 
Identification, with each non-Federal 
agency screener request. GSA Form 2946 
must contain the typed names of both 
the screener’s organization and the 
sponsoring Federal agency, the signature 
of the sponsoring Federal agency 
official, the typed name and signature of 
the proposed non-Federal agency 
screener, and an affixed passport-style 
photograph of the screener. 

(d) Following approval, the GSA 
regional office will complete the GSA 
Form 2946 and return it to the 
sponsoring Federal agency for issuance 
to the screener. When the request is for 
an applicant whose screening activities 
are confined to a single cost- 
reimbursement contract, cooperative 
agreement, or project grant, the 
expiration date on the GSA Form 2946 
normally shall coincide with the 
expiration date of that specific project. 

If the organization employing the non- 
Federal agency screener is expected to 
have a subsequent contract, agreement, 
or grant when the current one expires, or 
if the applicant’s screening activities 
cover more than a single project, the 
sponsoring Federal agency may request 
an expiration date accordingly. If the 
services of an approved non-Federal 
agency screener are discontinued prior 
to the expiration date, the sponsoring 
Federal agency shall recover the GSA 
Form 2946. Each sponsoring Federal 
agency shall be responsible for 
maintaining a record of the number of 
certified screeners operating under its 


authority and shall immediately notify 
the appropriate GSA regional office of 
any changes in screening assignments. 

(e) Each non-Federal agency 
representative of a Federal agency 
physically screening property at holding 
installations for the purpose of selecting 
property for transfer shall possess a 
GSA Form 2946 validated by GSA as 
provided in this section. However, non- 
Federal personnel of eligible 
organizations visiting holding activities 
in order to participate in onsite 
screenings or for the purpose of 
technical inspection, evaluation, and/or 
removal of property previously set aside 
or approved by GSA for transfer shall 
not be required to possess a GSA Form 
2946. 

(f) A sponsoring Federal agency may 
request authorization for a non-Federal 
agency representative to screen excess 
personal property at specific holding 
installations on a one-time basis without 
formal certification. Such requests shall 
be submitted to the GSA regional office 
serving the area in which the holding 
installations are located. The GSA 
regional office shall coordinate with the 
holding installations and, if the request 
is approved, issue a letter authorizing 
the non-Federal agency representative 
to screen excess personal property at 
the holding installations specified; if 
possible, on the dates requested. 

10. Subpart 101-43.5 is revised to read 
as follows: 

Subpart 101-43.5—Utilization of 
Foreign Excess Personal Property 

§ 101-43.501 Federal Government policy. 

Foreign excess personal property, 
when determined available for return to 
the United States, together with 
domestic excess personal property is a 
first source of supply. To the maximum 
extent practicable, each executive 
agency shall fulfill its requirements for 
personal property by obtaining domestic 
excess personal property (see Subpart 
101-43.3) or foreign excess personal 
property in accordance with this subpart 
in lieu of new procurement, or to 
enhance and further its program 
objectives. 

§ 101-43.502 Holding agency 
responsibilities. 

(a) Each executive agency having 
foreign excess personal property is 
responsible for its disposal as provided 
by title IV of the Federal Property and 
Administrative Services Act of 1949, as 
amended (40 U.S.C. 511 et seq.), or by 
other governing statute. Before making 
foreign excess personal property 
available for return to the United States 
for further Federal use or for donation as 


prescribed in paragraph (b) of this 
section, and in Subpart 101-44.3, the 
holding agency may make such property 
available for use in authorized Federal 
programs outside the United States. 

(b) It is the responsibility of each 
holding agency, or of GSA after 
consultation with such agency, to 
determine whether it is in the interest of 
the United States to return foreign 
excess personal property to the United 
States for further Federal use or for 
donation. Determinations to return 
property may be made in response to 
specific requests for transfer or from 
consolidated screening requirements. 

§101-43.503 Payment of costs. 

(a) All direct costs involved in 
returning foreign excess personal 
property to the United States under this 
subpart which are incurred by and 
billed to GSA from the point of origin to 
a GSA facility in the United States shall 
be reimbursed by the transferee agency 
upon appropriate billing by GSA. Direct 
costs include packing, handling, crating, 
and transporta ting. 

(b) Transportation costs from the GSA 
location to the transferee agency shall 
be borne by the transferee agency. 
Payment of such transportation costs 
shall be made by the transferee agency 
to the transportation carrier. 

§ 101-43.504 Donation availability. 

Foreign excess personal property 
made available for return to the United 
States under this subpart, if not required 
for further Federal use as determined by 
GSA, shall be made available for 
donation in accordance with Subpart 
101-44.3. 

Subpart 101-43.47—Reports 

11. Section 101-43.4701 is revised to 
read as follows: 

§ 101-43.4701 Performance reports. 

(a) An annual report of the utilization 
of domestic excess personal property 
shall be submitted in duplicate to GSA 
within 60 calendar days after the close 
of each fiscal year using SF 121, Annual 
Report of Utilization and Disposal of 
Excess and Surplus Personal Property. 
Interagency report control number 0015- 
GSA-AN has been assigned to this 
report in accordance with FIRMR 
Subpart 201-45.6. 

(b) (Reserved) 

(c) In accordance with section 202(e) 
of the Federal Property and 
Administrative Services Act of 1949, as 
amended (40 U.S.C. 483), an annual 
report, in letter form, of personal 
property obtained as excess property or 
as property not excess to the owning 
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agency but determined to be no longer 
required for the purposes of the 
appropriation from which it was 
purchased, and subsequently furnished 
to a recipient other than a Federal 
agency in any manner within the 50 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, 
Commonwealth of the Northern Mariana 
Islands, and the Trust Territory of the 
Pacific Islands, shall be submitted by 
each executive agency to the General 
Services Administration (FBP), 
Washington, DC 20406, within 90 
calendar days after the close of each 
fiscal year. The report shall include only 
those items furnished to non-Federal 
recipients during the fiscal year being 
reported. Interagency report control 
number 0154-GSA-AN has been 
assigned to this report in accordance 
with FIRMR Subpart 201-45.6. Negative 
reports are required. 

(1) The report shall reference FPMR 
101 -43.4701(c) and shall provide the 
following data: 

(i) The name and address of each 

recipient; 

(ii) The status of each recipient; i.e„ 
cost-reimbursement contractor, fixed- 
price contractor, project grantee, etc. (If 
the recipient acquired Federal personal 
property of the types specified in this 
§101-43.4701(c) under two or more 
arrangements; e.g., cost-reimbursement 
contract and project grant, each 


arrangement shall be specified in the 
report); and 

(iii) The total original acquisition cost 
of all property furnished to each 
recipient, identified by each applicable 
two-digit FSC group. 

(2) The Administrator will submit a 
report to the Senate and to the House 
summarizing and analyzing the reports 
of the executive agencies. 

Subpart 101-43.48—Exhibits 

12. Section 101-43.4801 is amended Jby 
revising paragraphs (a), (b), (c). and (d) 
to read as follows: 

§ 101-43.4801 Excess personal property 
reporting requirements. 

(a) The table shown in paragraph (d) 
of this section shows the excess 
personal property groups and classes 
reportable to the General Services 
Administration. Property which meets 
the following criteria is to be reported: 

(1) The condition code as defined in 
paragraph (e) of this section is the same 
as or better than the minimum 
reportable disposal condition code 
shown in the last column. For example, 
code 9 indicates that property in that 
group or class coded 1 through 9 is 
reportable. 

(2) The acquisition cost (or standard 
price) of the line item is $1,000 or more, 
except that a line item in FSC group 71 
will be reported to GSA if it has an 


acquisition cost (or standard price) of 
$500 or more. 

(b) With respect to aircraft and 
aircraft components and accessories: 

(1) The table in paragraph (d) of this 
section states that line items as 
specified herein shall be reported when 
in FSC classes 1510,1520, 2810, 2840, or 
any class in FSC group 16. In agencies 
other than DoD, all line items in these 
classes shall be reported when dollar 
and condition criteria are met. In DoD, 
aircraft in FSC class 1510 which are in 
the Cargo/Transport, Observation, Anti¬ 
sub, Trainer, or Utility series, all aircraft 
in FSC class 1520, and line items in the 
other classes which are components of 
these aircraft shall be reported when 
dollar and condition criteria are met. 

(2) Items in FSC classes 1510 and 1520 
held by DoD or other agencies shall be 
reported to the General Services 
Administration (9FB). San Francisco, 
California 94105. 

(c) All ADPE as defined in FIRMR 

§ 201-2.001, whether or not it falls within 
FSC group 70, shall be reported in the 
manner set forth in FIRMR Part 201-33 
to the General Services Administration, 
Federal Equipment Data Center 
(WKHE), Suite 900, 4040 North Fairfax 
Drive, Arlington, Virginia 22203, except 
that auxiliary or accessorial ADPE with 
a unit original acquisition cost of $1,500 
or less shall be reported to GSA regional 
offices in accordance with this part. 

(d) The table follows: 


Federal Supply Classification 

Not 

Reportable 
to GSA 


Minimum 

Reportable 

Disposal 

Condition 

Code 

Group No. and Group Identification 

Classes 

Reportable 
to GSA 

10. Weapons........ 

Ail......... 

X 



11. Nuclear ordnance............„..... 

AW.......... . . 

X 



12. Fire control equipment........ 

All.... 

X 



13. Ammunition and explosives.... 

All. 

X 



14. Guided missiles..... 

All except......................................... 


X 

9 


1410 guided missiles... 1 

X 



1440 launchers, guided missiles.. 

X 



15. Aircraft and airframe structural components . 

AH except........... 

X 




1510 aircraft fixed wing, as specrfied by 101-43.4801(b). 
1520 aircraft, rotary wing, as specified by 101- 
43.4801(b). 

1560 airframe structural components, as specrfied by 

101-43.4801 (b). 

All... ... ... ........ 


X 

9 



X 

9 



X 

9 

16. Aircraft components and accessories -.. 


X 

9 

17. Aircraft launching, landing and ground handling equip¬ 
ment 

18 Space vehicles...... 

AH............. 

X 




x 

7 

19. Ships, small craft, pontoons, and floating docks... 

All except.. 


x 

8 


Vessels over 1500 gross tons... 

X 


20. Ship and manne equipment.... 

22. Railway equipment.-..... 

All....._.... 

X 





x 

9 

9 

23, Ground effect vehicles, motor vehicles, trailers, and 

All....... 


X 

cycles. 

24 Tractors....... 



X 

9 

2 

25. Vehicular equipment components....... 

a!! z i . 


X 

26. Tires and tubes______ 

Ail except. 

X 




2610 tires and tubes, pneumatic, except aircraft. 


X 

4 

26 Engines, turbines, and components. 

All except....._. 

X 




2805 gasoline reciprocating engines, except aircraft; 
and components 


X 

9 
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Federal Supply Classification 



Minimum 

Group No. and Group Identification 

Classes 

Not 

Reportable 

toGSA 

Reportable 
to GSA 

Reportable 

Disposal 

Condition 

Code 


2810 gasoline, reciprocating engines, aircraft; and com¬ 
ponents; as specified by 101-43.4801(b). 

2815 diesel engines and components . 


X 

o 



X 

a 

9 

9 

9 

29. Engine accessories .. 

2840 gas turbines and jet engines, aircraft; and compo¬ 
nents; as specified by 101-43.4801(b). 

All . 

.—. 

X 

x 

30. Mechnaical power transmission equipment . 

All . .. 

X 


31. Bearings . 

All . 

X 


. 

32. Woodworking machinery and equipment. 

All . 


x 

.- 

34. Metalworking machinery . 

All ... 


x 

9 

35. Service and trade equipment . 

All . 


x 

9 

36. Special industry machinery . 

All except . 


x 

7 

9 


3690 specialized ammunition and or dance machinery 
and related equipment. 

All . 

X 


37. Agricultural machinery and equipment . 


x 

. .."1 

38. Construction, mining, excavating, and highway mainte¬ 
nance equipment. 

39. Materials handling equipment . 

40. Rope, cable, chain and fittings . 



X 

9 

9 

a 

All ..... . . 


x 

All . 


x 

y 

a 

41. Refrigeration, air conditioning, and air circulating equip¬ 
ment. 

42. Firefighting, rescue, and safety equipment . 



x 

9 

A 

All . 


x 

9 

9 

9 

A 

43. Pumps and compressors . 

All . 


x 

44. Furnace, steam plant, and drying equipment; and nuclear 
reactors. 

45. Plumbing, heating, and sanitation equipment . 

All . 


x 

All . 


x 

7 

7 

46. Water purification and sewage treatment equipment . 

47. Pipe, tubing, hose, and fittings . 

All . 


x 

All ... 


x 

I 

Q 

48. Valves . 

All . 


x 

9 

A 

49. Maintenance and repair shop equipment . 

All except . . . 


x 

•* 

Q 


4921 torpedo maintenance, repair, and checkout spe¬ 
cialized equipment 

4923 depth charges and underwater mines mainte¬ 

X 




X 




nance. repair, and checkout specialized equipment. 

4925 ammunition maintenance, repair, and checkout 
specialized equipment. 

4927 rocket maintenance, repair, and checkout special¬ 
ized equipment. 

4931 fire control maintenance and repair shop special¬ 
ized equipment. 

4933 weapons maintenance and repair shop specialized 
equipment. 

All ......... 

X 




X 




X 




X 



51. Hand tools .... 


x 

g 

52. Measuring tools. 

All... 


X 

7 

53. Hardware and abrasives. 

All. 


X 

9 

54. Prefabricated structures and scaffolding. 

55. Lumber, millwork, plywood and veneer. 

All.... 


X 

9 

All....... 


X 

3 

56. Construction and building materials... 

58. Communication, detection, and coherent radiation equip¬ 
ment. 

All.. 


X 

9 

All except. 


X 

9 

5810 communications security equipment and compo¬ 
nents. 

5811 other cryptologic equipment and components.. 

X 




X 



59. Electrical end electronic components. 

All. 


x 

9 

60. Fiber optics materials, components, assemblies, and 
accessories. 

61. Electncal wire, and power and distribution equipment. 

All....... 


X 

9 

All..... ......... 


X 

9 

62. Lighting fixtures and lamps . 

All . 


x 

7 

63. Alarm, signal, and security detection systems . 

All . 

X 


65. Medical, dental, and veterinary equipment and supplies . 

All except . 


X 

9 

6505 drugs and bioJogtcals ......... 

6508 medicated cosmetics and toiletries . 

X 




X 



66. Instruments and laboratory equipment . 

All . 


X 

8 

67. Photographic equipment . .. 

All except..................... .. 


X 

7 


6770 film, processed . .... . . 

X 



68. Chemicals and chemical products.. .. 

All .... 


X 

. 2 

69. Training aids and devices . 

70. General purpose automatic data processing equipment 
(including firmware), software, supplies and support equip¬ 
ment (see 101 -43.4801(c)). 

71. Furniture . 

All . 


x 

9 

All ....... 


X 

9 

All ....... 


X 

9 

72. Household and commercial furnishings and appliances . 

All . 


X 

8 

73. Food preparation and serving equipment . 

All ... 


X 

8 

74. Office machines, text processing systems, and visible 
record equipment. 

75. Office supplies and devices. 

All.... 


X 

9 

All.......... 


X 

7 

76. Books, maps, and other publications... 

All except. 

X 


_ 


7610 books and pamphlets. 


X 

4 












































































































Federal Register / Vol. 53. No. 67 / Thursday, May 5, 1988 / Rules and Regulations 


16105 


Federal Supply Classification 

Not 

Reportable 
to GSA 

Reportable 
to GSA 

Minimum 

Reportable 

Disposal 

Condition 

Code 

Group No. and Group Identification 

Classes 

77. Musical instruments, phonographs, and ho me type radios.. 

All except ....„ 


X 

-*- 

5 


7710 musical instruments. 


X 

g 

78 Recreational and athletic equipment... 

All. 


X 

5 

79 Cleaning equipment and supplies. 

All. 


x 

c 

80 Brushes, paints, sealers and adhesives. 

All . 

. * 

x 

O 

4 

81. Containers, packaging, and packing supplies..... 

All. 


x 

g 

83. Textiles, leather, furs, apparel, and shoe findings, tents. 

All except. 

X 



and Hags. 






8305 textiles fabrics. 


x 

g 


8340 tents and tarpaulins. 


x 

g 

84 Clothing, individual equipment, and insignia. 

All except.... 


X 

g 


8455 badges and insignia...... 

X 



85 Toiletries............. 

All... 

x 


.—*•••*••••••— 

87 Agricultural supplies.... 

All. 

x 



80. Live animals. 

All. 

x 


********.***** 

89 Subsistence............. 

All except. 

x 


... 


8965 beverages, alcoholic.. 


x 

2 

91. Fuels, lubricants, oils and waxes........... 

All... 


x 

3 

93 Nonmetallic fabricated materials.... 

A||.„. 


x 

2 

94. Nonmetallic crude materials______ 


x 



95. MetaJ bars, sheets, and shapes...... 

All. 


x 

c 

96. Ores, minerals, and their primary products. 

All. 


x 

u 

4 

99. Miscellaneous... 

All except.... 

x 




9905 signs, advertising displays and identification plates.. 


x 

g 


9910 jewelry. 


x 

g 


9999 miscellaneous items. 


X 

9 


13. Section 101-43.4802 is revised to 

read as follows: 

§ 101-43.4802 Regional office addresses 
and assigned areas. 


Region and office 
address 


Regional areas 


Region and office 
address 


Regional areas 


National Capital Region, 
7th and D Streets, 

SW., Washington, DC 
20407. 


1- General Services 
Administration, Boston 
Federal Office 
Building, 10 Causeway 
Street. Boston, MA 
02222. 

2- General Services 
Administration, Jacob 
K. Javits Federal 
Building, 26 Federal 
Plaza, New York, NY 
10278. 

3- General Services 
Administration, 9th 
and Market Streets. 
Philadelphia. PA 
19107. 

Mineral Services 
Administration, 75 
Spring Street, SW., 
Atlanta. GA 30303. 

^-General Services 
Administration, 230 
South Dearborn 
Street Chicago. IL 
60604. 


District of Columbia, 
Maryland (Prince 
Georges and 
Montgomery Counties 
only), Virginia (FYince 
William, Loudoun, 
Fairfax and Arlington 
Counties, and City of 
Alexandria only). 

Connecticut, Maine, 
Massachusetts, New 
Hampshire, Rhode 
Island. Vermont 


New Jersey. New York, 
Commonwealth of 
Puerto Rico, Virgin 
Islands. 


Delaware. Maryland, 
Pennsylvania, Virginia. 
West Virginia. 


Alabama. Florida, 
Georgia, Kentucky. 
Mississippi, North 
Carolina. South 
Carolina. Tennessee. 
Illinois, Indiana. Michigan, 
Minnesota, Ohio, 
Wisconsin. 


6 — General Services 
Administration, 9001 
State Line Road, Suite 
308, Kansas City. MO 
64114. 

7— General Services 
Administration. 819 
Taylor Street, Fori 
Worth. TX 76102. 

8 — General Services 
Administration, 

Building 41, Denver 
Federal Center, 
Denver. CO 80225. 

9— General Services 
Administration. 525 
Market Street San 
Francisco, CA 94105. 

10— General Services 
Administration, GSA 
Center, Auburn. WA 
98002. 


Iowa, Kansas. Missouri, 
Nebraska. 


Arkansas, Louisiana, 
New Mexico. 
Oklahoma. Texas. 

Colorado. Montana, 
North Dakota, South 
Dakota. Utah. 
Wyoming. 

Arizona. California. 
Hawaii. Nevada. 
Pacific Ocean Areas. 

Alaska. Idaho. Oregon, 
Washington 


Subpart 101-43.49—Illustrations of 
Forms 

14. Section 101-43.4901-122-1 is 
revised to read as follows: 

§ 101-43.4901-122-1 Instructions for 
preparing Standard Form 122. 

Instructions 

Standard Form 122 is used by executive 
agencies to submit the transfer orders 
required by the Federal Property 
Management Regulations (41 CFR 101- 
43.309). 

Block 3, Enter the complete address of the 
appropriate GSA regional office. 

Block 4. Enter the name and address of the 
ordering agency. 


Block 5. Furnish the name and address of 
the agency having control of the property 
ordered. 

Block 6, Furnish the name and address of 
the consignee. 

Block 7, Show the location of property 
(building number, etc.). 

Block 9, Show the signature of the 
authorized representative of the ordering 
agency and date. 

Block 10, Furnish the full appropriation 
symbol and title (when appropriate). 

Block 12, Enter the GBL number if 
furnished. 

Block 13(a), Enter bolh the appropriate 
GSA control number and the holding 
agency’s document and item numbers used to 
report the item to GSA as excess. 

Block 14, For GSA use. 

Important 

1. A separate transfer order shall be 
prepared for each different property location. 

2. The transfer order normally shall be 
prepared by the ordering agency. 

3. Complete shipping instructions or 
Government bills of lading must be furnished 
with each transfer order. 

4. If reimbursement is required, the total 
fair value for the quantity requested must be 
shown below each item description in column 
C. 

5. Four copies of the transfer order shall be 
mailed to the appropriate GSA regional 
office, Attention: Federal Supply Service 
Bureau. When prior GSA approval is not 
required, only one copy of the transfer order 
shall be mailed to the GSA regional office. 

15. Section 101-43.4902 is revised to 
read as follows: 
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§ 101 -43.4902 GSA forms. 

(a) GSA forms in this section show 
their text, format, and arrangement and 
provide a ready source of reference. 

(b) GSA forms in this section may be 
obtained initially from the General 
Services Administration, National 
Forms and Publications Center, 4900 
South Hemphill Street, Warehouse No. 

4, Dock No. 1, Forth Worth, Texas 76115. 
Agency regional or field offices should 
submit future requirements to their 
Washington headquarters office which 
will forward consolidated annual 
requirements to the General Services 
Administration (CAIR), Washington, DC 
20405. 

16. Section 101-43.4902-1539-1 is 
revised to read as follows: 

§ 101-43.4902-1539-1 Instructions for 
preparing GSA Form 1539. 

Instructions for Acquisition and Use of GSA 
Form 1539, Request for Excess Personal 
Property 

1. Availability, GSA Form 1539 will be 
furnished to agencies upon request to GSA 
regional offices shown in § 10143.4802. 
Information of a local or limited nature 
concerning the use of the form not covered in 
paragraph 2, below, will be furnished by GSA 
regional offices for customer agencies located 
in their areas. 

2. Guidelines for use of GSA Form 1539. 

a. To obtain maximum benefits from GSA 
Form 1539, agencies shall submit the 
completed form to the appropriate GSA 
regional office immediately upon 
determination of the need. The expiration 
date of a normal 180-day screening period 
should be shown in block 5 of GSA Form 
1539. However, if this length of time is 
unacceptable, an earlier date should be 
shown. 

b. Agencies ara requested to restrict the 
use of GSA Form 1539 to: 

(1) A single line item which, as a general 
rule, has a total acquisition cost of more than 
$1,000, and 

(2) An item not currently listed in GSA 
excess property catalogs or bulletins. 

c. To assist the appropriate GSA regional 
office in locating and offering the agency an 
available excess item which will meet the 
specific need, block 1 (item description) of 
GSA Form 1539 must fully describe the item 
required and indicate the minimum 
acceptable condition code. 

d. Nationwide requirements originating at 
agency headquarters may be submitted to the 
General Services Administration (FBP), 
Washington, DC 20406. 

PART 101-44—DONATION OF 
PERSONAL PROPERTY 

17. The authority citation for Part 101- 
44 continues to read as follows: 

Authority: Sec. 205(c), 63 Stat. 390 (40 
U.S.C. 486(c)). 

18. The table of contents for Part 101- 
44 is amended by removing, adding or 
revising the following entries: 


10144.002 Requests for deviations. 
101-44.102 Responsibilities of holding 
agencies. 

10144.103 [Reserved] 

10144.106 (Reserved! 

101-44.108-1 Drugs, biologicals. reagents, 
and other medical materials and supplies 
other than controlled substances. 
10144.108-3 [Reserved] 

101-44.108-10 Donation of noncertified 
electronic products. 

101-44.115 Overages and shortages. 
101-44.202 State agency plan of operation. 
101-44.702-3 Noncertified electronic 
products. 

19. Section 101-44.000 is revised to 
read as follows: 

§ 101-44.000 Scope of part 

This part prescribes policies and 
methods governing the donation of 
surplus personal property located within 
the United States, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands. Guam. 
American Samoa, and the 
Commonwealth of the Northern Mariana 
Islands, and Ihe donation of foreign 
excess personal property designated for 
return to the United States. 

20. Sections 101-44.001-4,101-44.001- 
9,101-44.001-13, and 101-44.001-14 are 
revised to read as follows: 

§ 101-44.001-4 Donee. 

"Donee" means a service educational 
activity; a State, political subdivision, 
municipality, or tax-supported 
institution acting on behalf of a public 
airport; a public agency using surplus 
personal property in carrying out or 
promoting for the residents of a given 
political area one or more public 
purposes, such as conservation, 
economic development, education, parks 
and recreation, public health, and public 
safety; an eligible nonprofit tax-exempt 
educational or public health institution 
or organization; the American National 
Red Cross; a public body; an 
eleemosynary institution; or any State or 
local government agency, and any 
nonprofit organization or institution, 
which receives funds appropriated for 
programs for older individuals under the 
Older Americans Act of 1965, as 
amended, under title IV or title XX of 
the Social Security Act, or under titles 
VIII and X of the Economic Opportunity 
Act of 1964 and the Community Services 
Block Grant Act. 

§ 101-44.001-9 No commercial value. 

"No commercial value" means a 
determination that property has neither 
utility nor monetary value (either as an 
item or as scrap). 

§101-44.001-13 State. 

"State" means one of the 50 States, 
the District of Columbia, the 


Commonwealth of Puerto Rico, the 
Virgin Islands, Guam. American Samoa, 
and the Commonwealth of the Northern 
Mariana Islands. 

§ 101-44.001-14 State agency. 

"State agency" means the agency in 
each State designated under State law 
as responsible for the distribution within 
the State of all donations of surplus 
property to public agencies and eligible 
nonprofit tax-exempt activities. 

21. Section 101-44.002 is added to read 
as follows: 

§ 101-44.002 Requests for deviations. 

Deviations from the regulations in this 
part shall only be granted by the 
Administrator of General Services (or 
designee). Requests for deviations shall 
be made in writing to the General 
Services Administration [FB), 
Washington. DC 20406, with complete 
justification. A copy of the authorizing 
statement for each deviation, including 
the nature of the deviation, the reasons 
for such special action, and the 
Administrator’s or designee’s approval, 
will be available for public inspection in 
accordance with Subpart 105-60.3 of this 
title. 

Subpart 101-44.1—General Provisions 

22. Section 101-44.101 is revised to 
read as follows: 

§ 101-44.101 Withdrawal of donable 
property. 

Surplus personal property set aside or 
approved for donation may be 
withdrawn for use by the holding 
agency with the prior approval of GSA 
Holding activities may withdraw such 
property to meet their essential valid 
requirements in emergency situations 
without prior approval of GSA, but shall 
notify GSA immediately of such actions. 
The GSA regional office will advise the 
State agency or donee which applied for 
the property at the time a withdrawal is 
approved by GSA. 

23. Section 101-44.102 is revised to 
read as follows: 
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§ 101-44.102 Responsibilities of holding 
agencies. 

The role of agencies, other than State 
agencies, holding Federal property 
pending donation shall be limited to the 
following; 

(a) Holding agencies shall cooperate 
fully with all agencies and their duly 
accredited representatives authorized to 
participate in the donation program in 
locating, screening and inspecting 
surplus personal property for donation. 
Upon reasonable request, holding 
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agencies shall make available to these 
agencies or their representatives 
complete information regarding the 
quantity, description, condition, and 
location of donable property in their 
inventories. Holding agencies, however, 
need not prepare nor mail reports or 
listings not otherwise required by their 
procedures. 

(b) Each holding agency shall 
annotate nonreportable personal 
property records to indicate to 
authorized State agencies, donee 
representatives or responsible Federal 
officials the date of the surplus 
determination by the holding agency. 

(c) Pending donation, each holding 
agency shall be responsible for 
performing, and bearing the cost for, the 
care and handling of its property. Direct 
costs incurred by the holding agency in 
the actual packing, preparation for 
shipment, and loading of property 
incident to the donation may be 
reimbursable. Holding agencies may 
waive the amount involved as being 
uneconomical or impractical to collect. 
Where such charges are incurred, they 
shall be reimbursed promptly by the 
State agency or designated donee upon 
appropriate billing. Overhead or 
administrative costs or charges shall not 
be included. 

(d) Holding agencies shall provide a 
period of 21 calendar days following the 
surplus release data for donation 
screening in accord with § 101-44.109. 
During this period, a holding activity 
shall not take for its own use any 
property in its custody, except as 
provided in § 101-44.101. 

(e) Surplus property set aside for 
donation (see § 101-44.109) shall be 
retained by the holding agency for a 
period not to exceed 42 calendar days 
from the surplus release date, pending 
receipt of an approved Standard Form 
(SF) 123, Transfer Order Surplus 
Personal Property, from GSA and firm 
instructions for pickup or shipment of 
the property. The transferee is 
responsible for removing the property or 
for making arrangements with common 
carriers for its shipment. Property 
disposal officers or other 
representatives of holding activities 
shall not act as the agent or shipper for 
transferees in this regard. Upon receipt 
of the approved SF 123 and instructions 
for pickup or shipment, the holding 
activity shall promptly notify the 
transferee or the transferee’s designated 
agent of the availability of the property. 
At the end of the 42-day period, the 
holding agency may proceed with the 
disposal of the property if the approved 
SF123 and pickup or shipping 
Instructions have not been received. 


(f) Surplus property shall not be 
released by a holding activity for 
donation until the activity has received 
an SF 123 bearing the signed approval of 
the appropriate GSA official. 

§ 101-44.103 [Removed and Reserved I 

24. Section 101-44.103 is removed and 
reserved. 

25. Section 101-44.104 is revised to 
read as follows: 

§ 101-44.104 Costs incurred incident to 
donation. 

Direct costs incurred by the holding 
agency in packing, loading, or preparing 
the property for shipment shall be borne 
by the State agency or the designated 
donee. Where such costs are incurred, 
they shall be reimbursed promptly by 
the State agency or designated donee 
upon appropriate billing, unless the 
holding agency waives the amount 
involved as being uneconomical or 
impractical to collect. 

26. Section 101-44.105 is revised to 
read as follows: 

§ 101-44.105 Assistance in major disaster 
relief. 

(a) Upon declaration by the President 
of an emergency or a major disaster, 
surplus equipment and supplies may be 
donated to State and local governments 
for use and distribution by them for 
emergency or major disaster assistance 
purposes in accordance with the 
directions of the Federal Emergency 
Management Agency (FEMA) pursuant 
to the Disaster Relief Act of 1974 (Pub. L. 
93-288) and Executive Order 12148, as 
amended. All donations of surplus 
personal property for major disaster 
assistance purposes require the prior 
approval of GSA, except where property 
already transferred for donation is 
donated to eligible donees by the State 
agency. 

(b) When Federal surplus property in 
the custody of a State agency is 
requested by the State official in charge 
of disaster operations, and certified by 
FEMA as being usable and needed, the 
State agency will release the property to 
the authorized State official. 

(c) Reimbursement to the State agency 
releasing surplus property for disaster 
assistance will be made by the State 
receiving the property. If reimbursement 
is sought, the State agency should 
coordinate and make arrangements with 
the State official in charge of disaster 
relief for reimbursement for services 
provided. In addition to services 
rendered, State agencies are entitled to 
reimbursement of documented expenses 
originally incurred in the care and 
handling of the property, including the 
screening, transporting, and receipt of 


property made available for disaster 
relief. 

(d) Property previously obtained from 
or through the State agency for disaster 
relief purposes, and not used or no 
longer required, shall be returned to the 
State agency. Such property received by 
the State agency will be accounted for 
and disposed of in the same manner as 
any other property approved for 
donation under normal circumstances. 

(e) Federal assistance under the 
Disaster Relief Act of 1974 is terminated 
upon notice to the Governor of the State 
by the Director, FEMA, or at the 
expiration of time periods prescribed in 
FEMA regulations, whichever occurs 
first. 

§ 101-44.106 [Removed and Reserved] 

27. Section 101-44.106 is removed and 
reserved. 

28. Section 101-44.108-1 is revised to 
read as follows: 

§ 101-44.108-1 Drugs, biologicals, 
reagents, and other medical materials and 
supplies other than controlled substances. 

Surplus drugs, biologicals, and 
reagents in Federal supply classes 6505 
and 6508 which are not required to be 
destroyed as provided by § 101-45.903 
may be donated to public agencies and 
eligible nonprofit tax-exempt activities. 
When the report of excess or other 
communication from the holding activity 
listing drugs, biologicals, and reagents 
indicates any items that are unfit for 
human use, GSA will not offer these 
items for donation. Controlled 
substances (as defined in § 101-43.001- 
4) shall not be donated. 

(a) Applications for transfer of surplus 
drugs, biologicals, and reagents must be 
accompanied by a letter of clearance 
from the Food and Drug Administration 
(FDA), Medical Product Quality 
Assurance Staff, indicating that the 
items may be safely donated. Items 
which do not fall within the purview of 
FDA. or which FDA indicates are 
unsuitable, will not be considered by 
GSA for donation. 

(b) For purposes of obtaining the letter 
of clearance from FDA, the State agency 
or designated donee shall be responsible 
for obtaining and providing samples of 
any item that is to be examined. Before 
laboratory examinations are 
undertaken, FDA shall give the State 
agency an estimate of the expected cost 
of the quality assurance. Any payment 
of costs for laboratory examinations for 
quality assurance of these samples shall 
be arranged by the State agency. 

(c) In the case of surplus drugs, 
biologicals, reagents, and other 
restricted medical materials and 
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supplies (medical items that must be 
dispensed or used only by a licensed, 
registered, or certified individual) 
requested by a State agency, the SF 123 
shall contain a statement that: 

(1) The listed property will be 
transferred from the holding agency 
directly to the designated donee; 

(2) The intended donee is licensed and 
authorized to administer and dispense 
such items or is authorized to store the 
items; and 

(3) The State agency will obtain a 
certification from the donee indicating 
that: 

(i) The items transferred to the donee 
institution or organization will be 
safeguarded, dispensed, and 
administered under competent 
supervision; 

(ii) Adequate facilities are available to 
effect full accountability and proper 
storage of the items in accordance with 
Federal, State and local statutes 
governing their acquisition, storage, and 
accountability; and 

(iii) The administration or use of the 
items requested will comply with the 
provisions of the Federal Food, Drug, 
and Cosmetic Act, as amended (21 
U.S.C. 301-392). 

(d) A State agency shall not pick up or 
store in its distribution center, surplus 
drugs, biologicais, reagents, and other 
restricted medical materials and 
supplies. This property shall be 
transferred from the holding agency 
directly to the designated donee. 

(e) Shelf-life items and medical 
materials and supplies held for national 
emergency purposes, and determined to 
be surplus in accordance with § 101- 
43.307-13. shall be made available for 
donation screening as provided in § 101- 
44.109. 

29. Section 101-44.108-2 is revised to 
read as follows: 

§ 101-44.108-2 Donation of aircraft 

This section provides procedures and 
conditions for the donation of aircraft 
which are not classified for reasons of 
national security and after removal of 
lethal characteristics. The requirements 
of this paragraph apply to the donation 
of any fixed- or rotary-wing aircraft with 
a unit acquisition cost of $5,000 or more, 
but do not apply to the donation of 
individual aircraft components, 
accessories, parts, or appurtenances not 
attached to or an integral part of an 
aircraft. Combat-type aircraft shall not 
be donated for flight use. 

(a) Plan of utilization. To assist GSA 
in the allocation and transfer of 
available surplus aircraft, each SF 123 
submitted to GSA for donation of an 
aircraft covered by this section shall 
include a letter of intent, signed and 


dated by the authorized representative 
of the proposed donee, setting forth a 
detailed plan of utilization for the 
property. The letter of intent shall 
provide the following information: 

(1) A description of the aircraft 
requested, including the type, mode! or 
size, and the serial number, if it is 
known; 

(2) A detailed description of the 
donee’s program and the number and 
types of aircraft currently owned by the 
donee; 

(3) Whether the aircraft is to be used 
for flight purposes or nonflight purposes 
(including ground instruction or 
simulation use), and details of the 
planned utilization of the aircraft 
including but not limited to how the 
aircraft will be used, its purpose, how 
often and for how long. If for flight 
purposes, specify source of pilot(s) and 
where aircraft will be housed. When the 
aircraft is requested for cannibalization 
(recovery of parts and components), the 
letter of intent should provide details of 
the cannibalization process (time to 
complete the cannibalization process, 
how recovered parts are to be used, 
method of accounting for usable parts, 
etc.); and 

(4) Any supplemental information 
(such as geographical area and 
population served, number of students 
enrolled in educational programs, etc.) 
supporting the donee’s need for the 
aircraft. 

(b) Donation of aircraft to public 
agencies and eligible nonprofit tax- 
exempt activities. (1) For the donation of 
an aircraft to a donee eligible in 
accordance with the provisions of 
Subpart 101^14.2, the following 
documentation shall be submitted to 
GSA along with the SF 123 and the 
donee’s letter of intent: 

(i) A letter, signed and dated by the 
State agency director, confirming and 
certifying the applicant’s eligibility and 
containing the State agency’s evaluation 
of the applicant’s ability to use the 
aircraft for the purpose stated in its 
letter of intent and any other 
supplemental information concerning 
the needs of the donee which supports 
making the allocation; 

(ii) A State agency distribution 
document, signed and dated by the 
authorized representative of the donee, 
and containing the terms, conditions, 
and restrictions prescribed by GSA; and 

(iii) A conditional transfer document, 
signed by both the donee and the State 
agency, and containing the special 
terms, conditions, and restrictions 
prescribed by GSA. The conditional 
transfer document may include 
additional State agency imposed terms, 
conditions, and restrictions on the use of 


the aircraft which are consistent with 
any Federal requirements or the State 
plan of operation. However, none of the 
Federal terms, conditions, and 
restrictions outlined in the executed 
conditional transfer document, including 
the requirement for an additional 48- 
month period of approved use, shall be 
modified, amended, waived, released, or 
abrogated by the State agency without 
the prior written approval of GSA. 

(2) Donation of aircraft to public 
agencies and eligible nonprofit tax- 
exempt activities shall be subject to the 
following terms, conditions, and 
restrictions: 

(i) The donee shall apply to the 
Federal Aviation Administration (FAA) 
for registration of an aircraft intended 
for flight use within 30 calendar days of 
receipt of the aircraft. The donee's 
application for registration shall include 
a fully executed copy of the conditional 
transfer document and a copy of its 
letter of intent. If the aircraft is to be 
flown as a civil aircraft, the donee must 
obtain an FAA Standard Airworthiness 
Certificate within 12 months of receipt 
of the aircraft. The donee shall provide 
the State agency and GSA with a copy 
of the FAA registration and the 
Standard Airworthiness Certificate. 

(ii) The aircraft shall be used solely in 
accordance with the executed 
conditional transfer document and the 
plan of utilization set forth in the 
donee’s letter of intent, unless the donee 
has amended the letter and it has been 
approved in writing by the State agency 
and GSA and a copy of the amendment 
recorded with FAA. 

(iii) Combat-type aircraft as 
designated by DOD, shall not be 
donated for flight purposes. The 
restrictions on combat-type aircraft 
shall be in perpetuity and shall not be 
released by the State agency without the 
prior written approval of the GSA 
Central Office. 

(iv) In the event any of the terms, 
conditions, and restrictions imposed by 
the conditional transfer document are 
breached, title and right to the 
possession of the aircraft shall, at the 
option of GSA, revert to the United 
States of America. The donee, at the 
option of GSA, shall be liable to the 
United States of America for the 
proceeds from any unauthorized 
disposal or for the fair market value or 
fair rental value of the aircraft at the 
time of any unauthorized transaction or 
use, as determined by GSA. 

(v) If, during the period of restriction, 
the aircraft is no longer suitable, usable, 
or further needed by the donee for the 
purpose for which it was acquired, the 
donee shall promptly notify the State 
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agency and request disposal 
instructions. Disposal instructions shall 
not be issued by the State agency except 
with the prior written concurrence of 

GSA. 

(vi) In the case of any noncombat 
aircraft donated for nonflight use, and 
r or all combat-type aircraft (unless 
certified by the Defense Reutilization 
and Marketing Office that the historical 
records and data plate have already 
been removed by the disposal agency), 
the State agency shall acquire from the 
donee, within 30 calendar days of the 
donee’s receipt of the aircraft, the 
aircraft historical records (except the 
records of the major components/life 
limited parts; e.g., engines, 
transmissions, rotor blades, etc., 
necessary to substantiate their reuse) 
and the manufacturer’s aircraft data 
plate and turn them over to the GSA 
allocting office. GSA will forward the 
records and data plates to the Chief, 
Aircraft Manufacturing Division, Office 
of Airworthiness. Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591. 

(c) Donation of aircraft to service 
educational activities. (1) Donation of a 
surplus Department of Defense (DOD) 
aircraft to a donee eligible in 
accordance with the provisions of 
Subpart 101-44.4 shall be made in 
accordance with the terms of the 
individual donation agreement executed 
by DOD and the service educational 
activity. The SF123, with the donee's 
letter of intent and any additional 
required documentation specified, shall 
be submitted for approval to the 
appropriate GSA regional office. 

(2) Surplus DOD aircraft which have 
been demilitarized may be approved for 
donation by GSA to service educational 
activities for nonflight use, for static 
display, or for ground instruction and 
simulation purposes. 

(3) Surplus DOD noncombat and 
commercial-type aircraft may be 
approved for donation by GSA at the 
request of DOD for flight purposes by 
service educational activities subject to 
the following use conditions and 
agreements which DOD shall require of 
the donee: 

(i) The aircraft shall be used solely in 
connection with the plan of utilization 
set forth in the donee’s letter of intent 
unless DOD authorizes a change In 
writing to the donee's plan of utilization. 

(ii) The donee shall apply to FAA for 
registration (and shall provide FAA with 
a copy of its letter of intent) within 30 
calendar days of receipt of the aircraft 
and shall forward a copy of the 
registration to DOD and GSA. 

(iii) The aircraft must be certified as 
airworthy prior to being put into flight 


use. The donee shall furnish a copy of 
the FAA Standard Airworthiness 
Certificate to DOD and GSA. 

(d) Donation of aircraft for public 
airport purposes. 

(1) When a surplus aircraft is donated 
to a donee eligible in accordance with 
the provisions of Subpart 101-44.5, the 
SF 123 and the donee's letter of intent 
shall be processed by and through FAA 
and submitted to GSA for approval. 

(2) Surplus cannibalized or 
demilitarized aircraft may be approved 
for donation by GSA to a public airport 
for use in firefighting and rescue 
training. 

(3) Flyable aircraft will not be 
approved for donation for public airport 
purposes. 

(e) Donation of condemned or 
obsolete combat aircraft for historical 
purposes. Requests for donation of 
aircraft for historical purposes 
(museums, static display, etc.) from 
veterans’ organizations, soldiers' 
monument associations. State museums, 
incorporated nonprofit educational 
museums, municipal corporations (cities, 
boroughs or incorporated towns), and 
Sons of Veterans Reserve shall be 
referred to DOD for processing in 
accordance with 10 U.S.C. 2572 (see 

§ 101-44.901). 

§ 101-44.108-3 (Removed and Reserved 1 

30. Section 101-44.108-3 is removed 
and reserved. 

31. Section 101-44.108-4 is amended 
by revising paragraph (a) to read as 
follows: 

§ 101-44.108-4 U.S. munitions Us! items. 

(a) A State agency requesting the 
transfer for donation of munitions list 
items identified as requiring 
demilitarization shall include the 
demilitarization code on the SF 123 and 
a statement that the State agency will 
obtain certification from the donee that 
demilitarization will be accomplished 
prior to further disposition in 
accordance with the demilitarization 
instructions in § 101-43.4804. Service 
educational activities or public airport 
donees shall include a statement on the 
SF 123 that they will demilitarize the 
property prior to further disposition in 
accordance with the requirements of the 
codes as set forth in § 101-43.4804. 
***** 

32. Section 101-44.108-9 is revised to 
read as follows: 

§ 101-44.108-9 Donation of vessels. 

This section provides procedures and 
conditions for the transfer for donation 
of any donable vessel which is 50 feet or 
more in length and has a unit acquisition 
cost of $5,000 or more. Each SF 123 


submitted to GSA for donation of a 
vessel which is 50 feet or more in length 
shall be accompanied by a letter of 
intent from the applicant donee setting 
forth in detail the proposed use of the 
vessel. Each donee, as a condition of the 
donation, shall agree also to fully 
comply with all Federal, State, and local 
laws, regulations, ordinances, and 
requirements, including, but not limited 
to those pertaining to environmental 
pollution, health and safety, and to 
obtain all necessary permits, licenses, 
certificates, and clearances applicable 
to acquiring, owning, transporting, 
repairing, using, operating, and 
maintaining the vessel. Each donee, as a 
condition of the donation, shall agree to 
obtain documentation of the vessel 
under the applicable laws of the United 
States and the several States, to 
maintain this documentation at ail 
times, and to record each document with 
the U.S. Coast Guard at the port of 
documentation of the property within 30 
calendar days after acquisition of the 
vessel, and in compliance with 
applicable Federal and State laws. 

(a) Plan of utilization. To assist GSA 
in the allocation and transfer of 
available surplus vessels, each SF 123 
submitted to GSA for donation of a 
vessel covered by this § 101-44.108-9 
shall include a letter of intent, signed 
and dated by the authorized 
representative of the proposed donee, 
setting forth a detailed plan of 
utilization for the property. The letter of 
intent shall provide the following 
information: 

(1) A description of the vessel 
requested, including the type, name, 
class, size, displacement, length, beam, 
draft, lift capacity, and the hull or 
registry number, if it is known; 

(2) A detailed description of the 
donee's program and the number and 
types of vessels currently owned by the 
donee; 

(3) A detailed description of the 
planned utilization of the vessel 
including, but not limited to, how the 
vessel will be used, its purpose, how 
often and for how long and whether the 
vessel is to be operated on the 
waterways or not (including ground 
display, permanent mooring or 
permanent land use). If for waterway 
purposes, a source of J)ilot(s) and where 
the vessel will be docked must be 
specified. When the vessel is requested 
for permanent docking on water or land, 
the letter of intent should provide details 
of the process including the time to 
complete the process. 

(4) Any supplemental information 
(such a6 geographical area and 
population served, number of students 
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enrolled in educational programs, 
number of visitors and students if for 
museum purposes, etc.) supporting the 
donee’s need for the vessel. 

(b) Donation of vessels to public 
agencies and eligible nonprofit tax- 
exempt activities. (1) For the donation of 
a vessel to a donee eligible in 
accordance with the provisions of 
Subpart 101-44.2, the following 
documentation shall be submitted to 
GSA along with the SF123 and the 
donee’s letter of intent: (i) A letter, 
signed and dated by the State agency 
director, confirming and certifying the 
applicant’s eligibility and containing the 
State agency’s evaluation of the 
applicant’s ability to use the vessel for 
the purpose stated in its letter of intent 
and any other supplemental information 
concerning the needs of the donee which 
supports making the allocation; 

(ii) A State agency distribution 
document, signed and dated by the 
authorized representative of the donee, 
and containing the terms, conditions, 
and restrictions prescribed by GSA; and 

(iii) A conditional transfer document, 
signed by both the donee and the State 
agency, and containing the special 
terms, conditions, and restrictions 
prescribed by GSA in accordance with 
§ 101—44.108-9(b)(2). The conditional 
transfer document may include 
additional State agency imposed terms, 
conditions, and restrictions on the use of 
the vessel which are consistent with any 
Federal requirements or the State plan 
of operation. However, none of the 
Federal terms, conditions, and 
restrictions outlined in the executed 
conditional transfer document, including 
the requirement for an additional 48- 
month period of approved use, shall be 
modified, amended, waived, released, or 
abrogated by the State agency without 
the prior written approval of GSA. 

(2) Donation of vessels to public 
agencies and eligible nonprofit tax- 
exempt activities shall be subject to the 
following terms, conditions, and 
restrictions: 

(i) The donee shall, within 30 calendar 
days of receipt of the vessel, apply for 
documentation of the vessel to the U.S. 
Coast Guard at the port of 
documentation of the vessel, under the 
applicable laws of the United States and 
regulations promulgated thereunder and 
the applicable laws of the several States 
governing the documentation of said 
property, and agrees to maintain at all 
times such documentation. The donee's 
application for documentation shall 
include a fully executed copy of the 
conditional transfer document and a 
copy of its letter of intent. The donee 
shall provide the State agency and GSA 
with evidence that the documentation is 


accomplished including a copy of all 
approved documentation. 

(ii) The vessel shall be used solely in 
accordance with the executed 
conditional transfer document and the 
plan of utilization set forth in the 
donee's letter of intent, unless the donee 
has amended the letter and it has been 
approved in writing by the State agency 
and GSA and a copy of the amendment 
recorded with the U.S. Coast Guard at 
the port of documentation of the vessel. 

(iii) Naval vessels of the following 
categories shall not be donated: 
Battleships, cruisers, aircraft carriers, 
destroyers and submarines (40 U.S.C. 

472 (d)). 

(iv) In the event any of the terms, 
conditions, and restrictions imposed by 
the conditional transfer document are 
breached, title and right to the 
possession of the vessel shall, at the 
option of GSA, revert to and become the 
property of the United States of 
America. The donee, at the option of 
GSA, shall be liable to the United States 
of America for the proceeds from any 
unauthorized disposal or for the fair 
market value or fair rental value of the 
vessel at the time of any unauthorized 
transaction or use, as determined by 
GSA. 

(v) If, during the period of restriction, 
the vessel is no longer suitable, usable, 
or further needed by the donee for the 
purpose for which it was acquired, the 
donee shall promptly notify the State 
agency and request disposal 
instructions. Disposal instructions shall 
not be issued by the State agency except 
with the prior written concurrence of 
GSA. 

(c) Donation of vessels to service 
educational actitities. (1) Donation of a 
surplus Department of Defense (DOD) 
vessel to a donee eligible in accordance 
with the provisions of Subpart 101-44.4 
shall be made in accordance with the 
terms of the individual donation 
agreement executed by DOD and the 
service educational activity and this 
section 101-44.108-9. The SF 123, with 
the donee’s letter of intent and any 
additional required documentation 
specified, shall be submitted for 
approval to the appropriate GSA 
regional office. 

(2) The vessel shall be used solely in 
connection with the plan of utilization 
set forth in the donee's letter of intent 
unless DOD authorizes a change, in 
writing, to the donee’s plan of 
utilization. 

(3) The donee shall apply to the U.S. 
Coast Guard at the port for 
documentation of the vessel (and shall 
provide the U.S. Coast Guard with a 
copy of its letter of intent) within 30 
calendar days of receipt of the vessel 


and shall forward a copy of evidence of 
the documentation to DOD and GSA. 

33. Section 101-44.100-10 is revised to 
read as follows: 

§ 101-44.108-10 Donation of noncertified 
electronic products. 

(a) Whenever noncertified electronic 
products (as defined in § 101-43.307-8) 
are requested for donation, the State 
agency, DOD, or FAA, as applicable, 
shall: 

(1) Provide the applicable State 
radiation control agency in which the 
donee is located (see § 101-45.4809) with 
a copy of the donation document (SF 
123, Transfer Order Surplus Personal 
Property) and the name and address of 
the donee; and 

(2) Require that the donee certify on 
the SF 123 that it: 

(i) Is aware of the potential danger in 
using the product without a radiation 
test to detemine the acceptability for use 
and/or modification to bring it into 
compliance with the radiation safety 
performance standard prescribed for the 
item under 21 CFR Part 1000; and 

(ii) Agrees to accept the item from the 
holding agency for donation under those 
conditions. 

(b) Surplus noncertified cold-cathode 
gas discharge tubes may be donated 
only under conditions of destructive 
salvage. 

34. Section 101-^14.109 is revised to 
read as follows: 

§ 101-44.109 Donation screening period. 

(a) A period of 21 calendar days 
follow ing the surplus release date (see 

§ 101-43.001-32) shall be provided to set 
aside surplus reportable and 
nonreportable property determined to be 
usable and necessary for donation 
purposes in accordance with the 
provisions of Subparts 101-44.2,101- 
44.4, and 101-44.5. Reportable surplus 
property will be set aside for donation 
when an application for donation, with 
an informational copy to the holding 
activity, is submitted to a GSA regional 
office for approval within the donation 
screening period. Nonreportable surplus 
property will be set aside for donation 
upon notification to a holding activity 
within the donation screening period by 
a responsible Federal official, a State 
agency representative, or an authorized 
donee representative that the property is 
usable and necessary for donation 
purposes. 

(b) During the prescribed 21-day 
donation screening period, applications 
for surplus personal property will be 
processed by GSA regional offices in the 
following sequence: 
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(1) Department of Defense personal 
property reportable to GSA in 
accordance with § 101-43.304 will be 
reserved for public airport donation 
during the first 5 calendar days of the 
donation screening period and during 
the next 5 days for service educational 
activities. During the remaining portion 
of the donation screening period, the 
property will be available on a first- 
come. first-served basis to all 
applicants. 

(2) Executive agency personal 
property, other than personal property 
of the Department of Defense, 
reportable to GSA in accordance with 

§ 101-43.304 will be reserved for public 
airport donation during the first 5 
calendar days of the donation screening 
period. During the remaining portion of 
the donation screening period, the 
property will be available on a first- 
come. first-served basis. This property is 
not available for donation to service 
educational activities. 

(3) All executive agency personal 
property not reportable to GSA will be 
made available for donation on a first- 
come. first-served basis. Service 
educational activities are not eligible for 
donation of nonreportable surplus 
personal property of executive agencies 
other than the Department of Defense. 

(c) To expedite donation, surplus 
property may be made available on a 
case-by-case basis for onsite screening. 
The GSA regional office will contact the 
holding agency not later than 15 
calendar days before the date the onsite 
screening is scheduled to start so that all 
necessary arrangements can be 
coordinated and agreed upon. If time 
will not permit separate utilization and 
donation screening, concurrent 
screening may be scheduled with 
Federal, State, and donee 
representatives in attendance. 

Participation in donation screening 
sessions is limited to State agency 
employees and representatives of 
eligible donees designated by the State 
agency to attend such sessions. 

Screening sessions shall be conducted 
as follows: 

(1) The donation screening period 
should be limited to the specific dates 
established by the agreement for the 
particular location. Generally, a 
screening period of 5 workdays should 
be sufficient. 

(2) The property selected for the 
sheening sessions should be set aside in 
separate areas and properly identified 

hy the holding activity to facilitate 
screening sessions. 

(3) GSA or State agency 

^presents fives should be present during 
*11 screening sessions. 


(4) The State agency representatives 
shall prepare SF 123, Transfer Order 
Surplus Personal Property (illustrated at 
§ 101-44.4901-123), at the site on a daily 
basis for the property selected. Upon 
approval by the GSA representative, the 
holding activity shall release the 
property. Processing of donation 
documents shall be expedited to ensure 
that the property is removed at the end 
of each daily session to the maximum 
extent possible. Property shall not be 
released until the transfer is approved 
by the GSA representative, except in 
emergency situations as determined bv 
GSA. 

(5) When onsite screening is 
conducted on a continuing day-to-day 
basis under procedures previously 
agreed to in writing by GSA, the holding 
agency, and the State agency concerned, 
the presence of authorized GSA or State 
agency representatives is not required. 
Arrangements may provide for 
processing the essential donation 
documents after the onsite screening 
and removal of the property. 

35. Section 101-44.112 is amended by 
revising paragraph (a) to read as 
follows: 

§ 101-44.112 Approval or disapproval of 
transfer orders. 

(a) Surplus property shall not be 
released by a holding activity for 
donation until it has received an SF 123 
bearing the signed approval of the 
appropriate GSA official. In approving 
the SF 123, GSA regional offices will 
comply with the sequence established in 
§ 101-44.109. An SF 123 which is not 
fully or properly prepared may be 
returned to the applicant or held in 
suspense until the required information 
is made available. In those cases in 
which property is specifically requested 
for the purpose of cannibalization, the 
following statement shall be included on 

the SF 123: "Item(s)_requested for 

cannibalization.” Cannibalization 
requests may be approved when it is 
clear that disassembly of the item for 
use of its component parts will provide 
greater potential benefit than use of the 
item in its existing form. Upon the 
request of a GSA regional office, the 
State agency (or the donee in the case of 
property donated under the provisions 
of Subparts 101-44.4 or 101-44.5) shall 
submit any additional information 
required to support and justify a 
donation application. The SF 123 will 
not automatically be held to the end of 
the screening period, but will be 
approved and distributed as 
expeditiously as possible. An SF 123 
received after the end of the donation 
screening period may be approved if the 
property is still available, and the 


holding activity has agreed to set the 
property aside pending receipt of 
donation approval. 
***** 

36. Section 101-44.114 is amended by 
revising paragraph (a) to read as 
follows: 

§ 101-44.114 Pickup or shipment 

(a) Surplus property requested and set 
aside for donation will be retained by 
the holding agency for a maximum 
period of 42 calendar days from the 
surplus release date, pending receipt of 
the approved SF 123 and firm 
instructions for pickup or shipment of 
the property. At the end of this period, 
the holding activity may proceed with 
the sale or other authorized disposal of 
the property if the approved SF 123 and 
pickup or shipping instructions have not 
been received. 

***** 

37. Section 101-44.115 is revised to 
read as follows: 

§ 101-44.115 Overages and shortages. 

(a) Overages. When a State agency, 
service educational activity (SEA), or 
public airport finds that it has received 
surplus property in excess of that listed 
on an approved SF 123, and the 
estimated fair market value or 
acquisition cost of the line items 
involved is less than $500, it shall 
annotate its receiving and inventory 
records to document the overage. The 
annotation must include a description of 
the property, its estimated condition, the 
estimated fair market value (or 
acquisition cost if known), and the name 
of the holding activity from which the 
property was received. If property 
having an estimated fair market value or 
acquisition cost of $500 or more is 
received, it shall be listed on an SF 123. 
and the SF 123 sent to the GSA regional 
office for approval. In the case of 
property received by a public airport, 
the SF 123 shall be forwarded to GSA 
through the Federal Aviation 
Administration (FAA). 

(b) Shortages. When it is found that 
line items or portions of line items of 
property approved on an SF 123 were 
not received, and the total acquisition 
cost of the line items involved is less 
than $300, the State agency, SEA, or 
public airport shall annotate its 
receiving and inventory records to 
document the shortage. The annotation 
must include a description of each line 
item of property, the acquisition cost, 
and the name of the holding activity. If 
the total acquisition cost is $300 or more, 
a shortage report must be prepared and 
submitted to the GSA regional office for 
the region in which the holding activity 
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is located. A copy of this report shall be 
sent to the holding activity. Shortage 
reports covering property approved for 
donation to a public airport should be 
forwarded to the GSA regional office 
through FAA. 

(c) Information. Overages and 
shortages shall be reported, where 
required, within 90 calendar days of the 
date of transfer. The shortage report, or 
the SF123 in the case of overages of 
$500 or more, shall be signed by the 
responsible State agency or donee 
representative and shall provide the 
following information. 

(1) Name and address of the holding 
activity; 

(2) All pertinent control numbers 
including the holding activity turn-in 
document number, the GSA control 
number if property was reported to 
GSA, and the State agency or donee 
transfer order number; and 

(3) A description of each line item of 
property, whether it is a shortage or an 
overage, the condition code (estimated if 
an overage), the quantity and unit of 
issue, and the unit and total acquisition 
cost (estimated if an overage). 

38. Section 101^*4.116 is amended by 
revising paragraphs (b) and (e) to read 
as follows: 

§ 101-44.116 Certification of screeners. 
***** 

(b) The agency recommending the 
designation of a donee screener shall 
prepare a request to inform GSA of the 
proposed designation and forward it for 
evaluation and approval to the GSA 
regional office serving the region in 
which the intended screener is located. 
(See § 101-43.4802 for regional offices, 
addresses, and assigned areas.) The 
request shall state the name and 
address of the State agency or donee 
activity the prospective screener 
represents, and certify that the applicant 
is qualified to screen as an authorized 
representative of the cited organization. 
A list of the Federal installations the 
screener will be authorized to visit shall 
accompany each request. The list of 
Federal installations should be limited 
to those within the applicable State, 
except where there are particular 
reasons why State agency screeners or 
donee screeners should regularly visit 
installations outside the State. Special 
requests for State agency or donee 
screeners to visit installations outside 
the State or region on a regular or one¬ 
time basis may be authorized by the 
GSA regional offices involved. The 
recommending agency shall select 
qualified screeners representing public 
agencies and other eligible donee 
organizations within the State in order 
to expedite the movement of surplus 


property and enhance the opportunities 
of those public agencies and 
organizations to identify and select 
needed and useful items of property. 
GSA will give special consideration to 
requests of individual donees submitted 
through recommending agencies for 
allocation of specific items of property. 
***** 

(e) Each State agency or other donee 
representative physically screening 
property at holding installations for the 
purpose of selecting property for 
donation shall possess a GSA Form 2946 
validated by GSA as provided in this 
§ 101-44.116. However, representatives 
visiting holding activities in order to 
participate in onsite screenings in 
accordance with § 101-44.109, or for the 
purpose of technical inspection, 
evaluation, and/or removal of specific 
property previously set aside or 
approved by GSA for donation, shall not 
be required to possess a GSA Form 2946. 

39. Section 101-44.118 is revised to 
read as follows: 

§ 101-44.118 Nondiscrimination. 

All transfers of surplus property to the 
State agencies for donation to public 
agencies and eligible nonprofit tax- 
exempt activities, to service educational 
activities, and to public airports are 
conditioned on full compliance with 
GSA regulations on nondiscrimination 
as set forth in Subpart 101-6.2 and Part 
101-8. 

§101-44.119 [Removedl 

40. Section 101-44.119 is removed. 

Subpart 101-44.2—Donations to Public 
Agencies and Nonprofit Tax-Exempt 
Activities 

41. Section 101-44.200 is revised to 
read as follows: 

§ 101-44.200 Scope of subpart. 

This subpart prescribes the 
authorities, responsibilities, policies and 
methods governing the donation of 
surplus personal property within the 
United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the 
Virgin Islands, Guam. American Samoa, 
and the Commonwealth of the Northern 
Mariana Islands to eligible recipients as 
established in § 101-44.207. 

42. Section 101-44.201 is revised to 
read as follows: 

§ 101-44.201 Authority. 

(a) Section 203(j)(l) of the Federal 
Property and Administrative Services 
Act of 1949, as amended (40 U.S.C. 484) 
(hereinafter called the act), gives the 
Administrator of General Services 
discretionary power to prescribe the 
necessary regulations for, and to 


execute, the surplus property donation 
program. This authority empowers the 
Administrator to transfer executive 
agency controlled surplus property to 
the agency of each State government 
designated under State law to be 
responsible for all property transferred 
in accordance with this subpart and 
Subpart 101-44.4. 

(b) The property which may be 
transferred for donation includes all 
personal property which has been 
determined to be donable as defined in 
§ 101-44.001-3. 

43. Section 101-44.202 is amended by 
revising the section heading, 
introductory text and paragraphs (a), 
(c)(1) (i) and (ii), (c)(3), (c)(4), (c)(5). 

(c)(6), (c)(8), (c)(10), (c)(ll), (c)(12). 
(c)(14) (iv) and (v), and (d); and by 
adding paragraph (c)(14)(vi) to read as 
follows: 

§ 101-44.202 State agency plan of 
operation. 

Section 203(j)(4) of the act provides 
that State agencies shall be established 
and operated in accordance with 
detailed plans developed according to 
State law and conforming with 
provisions of the act. A State must have 
its plan of operation approved by the 
Administrator before it may have 
property transferred to it. The plan must 
assure that the State agency has the 
necessary organizational and 
operational authority and capability, 
including staff, facilities, means and 
methods of Financing, and procedures 
with respect to: Accountability, internal 
and external audits, cooperative 
agreements, compliance and utilization 
reviews, equitable distribution and 
property disposal, determination of 
eligibility, and assistance through 
consultation with advisory bodies and 
public and private groups. 

(a) State action . The State plan of 
operation shall be developed by the 
State legislature, certified by the chief 
executive officer of the State, and 
submitted to the Administrator for 
acceptance. 

***** 

(c) * * * 

(1) * * * 

(i) The chief executive officer shall 
submit the plan and certify that the 
State agency is authorized thereby to 
acquire, warehouse, and distribute 
surplus property to all eligible donees in 
the State, to enter into cooperative 
agreements pursuant to the provisions of 
§ 101-44.206, and to undertake other 
actions and provide other assurances as 
are set forth in the plan of operation; 
and . ' 
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(ii) Copies of existing State statutes 
and/or executive orders relative to the 
operational authority of the State 
agency shall accompany the State plan. 
Where express statutory authority does 
not exist or is ambiguous, or where 
authority exists by virtue of executive 
order, the State plan shall include also 
the opinion of the State’s Attorney 
General regarding the existence of such 
authority. 

***** 

(3) Inventory control and accounting 
systems. The State plan shall require the 
State agency to use a management 
control and accounting system that will 
effectively govern the utilization, 
inventory control, accountability, and 
disposal of donable surplus property. 

The plan shall set forth the details of the 
inventory control and accounting system 
which will be used by the State agency. 

(4) Return of donated property. The 
State plan shall require and set forth 
procedures for donees to return donable 
property to the State agency if such 
property while still usable, as 
determined by the State agency, has not 
been placed in use for the purposes for 
which it was donated within 1 year of 
donation or ceases to be used by the 
donee for such purposes within 1 year of 
being placed in use. 

(5) Financing and service charges. 

The State plan shall set forth the means 
and methods by which the State agency 
will be financed. When the State agency 
is authorized to assess and collect 
service charges from participating 
donees to cover direct and reasonable 
indirect costs of its activities, the 
method of establishing the charges shall 
be set forth in the plan. The charges 
shall be fair and equitable and based on 
services performed by the State agency, 
including but not limited to screening, 
packing, crating, removal, and 
transportation. In cases in which the 
State agency provides minimal services 
in connection with the acquisition of 
property, except for document 
processing and other administrative 
actions, the charge levied by the State 
agency shall be minimal. The State plan 
shall provide for minimal charges to be 
assessed in such cases and include the 
bases of computation. The plan of 
operation shall set forth how funds 
accumulated from service charges, or 
from other sources such as sales or 
compliance proceeds, are to be used for 
the operation of the State agency and 
the benefit of participating donees. 

Service charge funds may be used to 
cover direct and indirect costs of the 
State agency's operation, to purchase 
necessary equipment, and to maintain a 
reasonable working capital reserve. 


Such funds may be deposited or 
invested as permitted by State law, 
provided the plan of operation sets forth 
the types of depositories and/or 
investments contemplated. Service 
charge funds may be used for the 
purpose of rehabilitating donable 
surplus property, including the purchase 
of replacement parts. Subject to State 
authority and the provisions of the plan 
of operation, the State agency may 
expend service charge funds to acquire 
or improve office or distribution center 
facilities. When such acquisition or 
improvements are contemplated, the 
plan shall set forth what disposition is 
to be made of any financial assets 
realized upon the sale or other disposal 
of the facilities. When refunds of service 
charges in excess of the State agency's 
working capital reserve are to be made 
to participating donees, the plan shall so 
state and provide details of how such 
refunds are to be made, such as a 
reduction in service charges or a cash 
refund, prorated in an equitable manner. 

(6) Terms and conditions on donable 
property. The State plan shall require 
the State agency to impose terms, 
conditions, reservations, and restrictions 
on the donee in the case of any item of 
property having a unit acquisition cost 
of $5,000 or more and any passenger 
motor vehicle. The specific terms, 
conditions, reservations, and restrictions 
which the State agency requires shall be 
set forth in the plan. In addition, the 
State plan shall provide that the State 
agency may impose reasonable terms, 
conditions, reservations, and restrictions 
on the use of donable property other 
than items with a unit acquisition cost of 
$5,000 or more and passenger motor 
vehicles. Any such additional terms, 
conditions, reservations, and restrictions 
which the State agency elects to impose 
should be set forth in the plan. The State 
agency may amend, modify, or release 
such terms, conditions, reservations, or 
restrictions subject to the provisions of 
§ 101-44.208(g), provided it sets forth in 
the plan the standards by which the 
State agency will grant any such 
amendments, modifications or releases. 
The State plan also shall provide 
assurance that the State agency will 
impose on the donation of a surplus item 
or items, regardless of unit acquisition 
cost, such conditions involving special 
handling or use limitations as the 
Administrator may determine necessary 
because of the characteristics of the 
property, pursuant to § 101-44.108. 
***** 

(8) Fair and equitable distribution. 

The State agency is responsible for the 
fair and equitable distribution of surplus 
personal property through donation to 


all eligible donees in the State. The 
State plan shall provide for distribution 
based on the relative needs and 
resources of public agencies and other 
eligible institutions and their abilities to 
utilize the property. The State plan shall 
set forth the policies and detailed 
procedures for effecting a prompt, fair, 
and equitable distribution. The State 
plan shall also require that the State 
agency, insofar as practicable, select 
property requested by a public agency 
or other eligible institution and, when so 
requested by the recipient, arrange for 
shipment of the property direct to the 
recipient. 

***** 

(10) Compliance and utilization. The 
State agency shall effect utilization 
reviews for compliance by donees with 
the terms, conditions, reservations, and 
restrictions imposed by the State agency 
for any item of property having a unit 
acquisition cost of $5,000 or more and 
any passenger motor vehicle. Such 
reviews also shall include a review of 
compliance by the donees with any 
special handling conditions or use 
limitations imposed on items of property 
by the Administrator, pursuant to § 101- 
44.108. The State plan shall set forth the 
provisions for and the proposed 
frequency of such reviews and shall 
provide adequate assurances that 
effective action shall be taken by the 
State agency to correct noncompliance 
or otherwise enforce such terms, 
conditions, reservations, and 
restrictions. Reports on utilization 
reviews and compliance actions shall be 
prepared by the State agency. The State 
plan shall provide adequate assurance 
that the State agency shall initiate 
appropriate investigations of alleged 
fraud in the acquisition of donated 
property or misuse of such property. The 
State agency shall immediately notify 
the Federal Bureau of Investigation (FBI) 
and GSA of any case involving alleged 
fraud. Further, GSA shall be advised of 
any misuse of donated property. The 
State agency shall assist GSA or other 
responsible Federal or State agencies in 
investigating such cases upon request. 

(11) Consultation with advisory 
bodies and public and private groups. 
The State plan shall provide for 
consultation by the State agency with 
advisory bodies and public and private 
groups which can assist the State 
agency in determining the relative needs 
and resources of donees, the proposed 
utilization of donable property by 
eligible donees, and how distribution of 
donable property can be effected to fill 
existing needs of donees. Details of how 
the State agency will accomplish such 
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consultation shall be set forth in the 
plan. 

(12) Audit The State plan shall 
provide for periodic internal audits of 
the operations and financial affairs of 
the State agency and compliance with 
the external audit requirements of Office 
of Management and Budget Circular No. 
A-128 “Audits of State and Local 
Governments.'’ The State agency must 
provide the appropriate GSA regional 
office with two copies of any audit 
report made pursuant to the Circular, or 
with copies of those sections that 
pertain to the Federal donation program. 
An outline of the corrective actions 
which the State agency will take to 
comply with any exceptions or 
violations indicated by the audit, and 
the scheduled completion dates for 
these actions, must be submitted with 
the audit report Periodically, GSA 
representatives may visit the State 
agency to coordinate program activities 
and review the State agency operations. 
GSA may. for appropriate reasons, 
conduct its own audit of the State 
agency following due notice to the chief 
executive officer of the State of the 
reasons for such audit. Financial records 
and all other books and records of the 
State agency shall be made available for 
inspection by representatives of GSA, 
the General Accounting Office, or other 
authorized Federal activities. 

• # * * • 

(14) * # * 

(iv) Method of disposing of the 
agency’s physical and financial assets; 

(v) Retention of all available books 
and records of the State agency for a 2- 
year period following liquidation; and 

(vi) Designation of another 
governmental entity to serve as the 
agency's successor in function until 
continuing obligations on property 
donated prior to the closing of the 
agency are fulfilled. 

* * • * * 

(d) Implementation. (1) A State plan of 
operation developed by the State 
legislature and certified by the chief 
executive officer of the State shall be in 
effect and binding upon the State 
beginning with the date that the 
Administrator notifies the chief 
executive officer of the State that the 
plan conforms to the provisions of 
section 203(j)(4) of the act and the 
requirements of this Part 101-44 and that 
allocation and transfer of donable 
surplus property to the State agency will 
commence. Such plan of operation shall 
remain in effect until such time as the 
Administrator may accept revisions. 

(2) GSA may, from time to time, 
propose modifications or amendments to 
the provisions of this Part 101-44. In 


such cases, reasonable opportunity will, 
insofar as practicable, be afforded the 
State agencies to conform to any such 
regulatory changes affecting their 
operations. 

* « * * ♦ 

44. Section 101-44.204 is amended by 
revising paragraphs (b)(2) and (b)(3)(iii) 
to read as follows: 

§ 101-44.204 Certification and agreement 
by a State agency. 

***** 

(b) * * * 

(2) Title to the property shall remain 
in the United States of America although 
the State shall have taken possession 
thereof. Conditional title to the property 
shall pass to the eligible donee when the 
donee executes the certifications and 
appropriate agreements required by the 
State agency and has taken possession 
of the property. 

(3) 4 * * 

(iii) In the event of any loss of or 
damage to any or all of the property, file 
a claim and/or institute and prosecute 
to conclusion the proceedings necessary 
to recover for the account of the United 
States of America the fair market value 
of any of the property lost or damaged. 
***** 

45. Section 101-44.205 is amended by 
revising paragraphs (a), (b)(1), (c), (j)(2), 
(j)(4), and (k) to read as follows; 

§ 101-44.205 Property In ths possession 
of a State agency. 

(a) Status. Title to all donable 
property located in a State agency 
distribution center is vested in the 
United States of America. The right to 
possession only is granted to the State 
agency. The State agency may 
disassemble or cannibalize an item of 
donable property in its possession when 
it determines that the usable parts and 
components thereof have greater 
donation potential than that for which 
the complete item was originally 
manufactured. The State agency may 
retain and use surplus personal property 
in its possession for the purpose of 
performing its functions pursuant to the 
provisions of § 101-44.206. 


(1) Be responsible as a bailee for 
mutual benefit for surplus personal 
property transferred to it by GSA from 
the time it is released to the State or to 
the transportation agent designated by 
the State, and in the event of any loss of 
or damage to any or all of the property, 
the State agency shall promptly notify 
GSA and file a claim and/or institute 
and prosecute to conclusion the 
proceedings that are necessary to 
recover, for the account of the United 


States of America, the fair market value 
of any property lost or damaged, less the 
cost of care and handling incurred by 
the State agency in acquiring the 
property; 

***** 

(c) Insurance. It is GSA policy not to 
require a State agency to carry 
insurance as a condition for acquiring 
Federal surplus personal property for 
distribution to eligible recipients. 
However, when a State agency carries 
insurance against damage to or loss of 
property due to fire or other hazards and 
when loss of or damage to Federal 
surplus personal property occurs, GSA. 
on behalf of the United States of 
America, will be entitled to 
reimbursement from the State agency of 
the fair market value of the damaged or 
destroyed Federal property payable 
from the insurance proceeds, less the 
State agency's actual cost of acquiring 
and rehabilitating the property prior to 
its damage or destruction. 
***** 

UP" 

(2) When a Federal activity requests 
property from a State agency, costs 
incurred by the State agency in 
acquiring the property, including 
packing, handling, and transportation 
costs, shall be reimbursable at the time 
the property is transferred to the Federal 
activity. The SF122 used in effecting the 
transfer must show the amount of 
reimbursement claimed by the releasing 
State agency. 

***** 

(4) When disposing of undistributed 
property in the possession of a State 
agency by public sale, GSA may 
authorize reimbursement to the State 
agency for expenses related to care and 
handling incurred by the State agency in 
acquiring the property from within or 
outside the United States. Certification 
by the State agency of costs incurred is 
required and must be supported by 
documentation if requested by GSA. 
Reimbursement must not exceed the 
proceeds from the sale of the property. 
No reimbursement may be made to the 
State agency for actions subsequent to 
the receipt of property by the State 
agency from any source, including 
unloading, moving, repairing, preserving, 
or storing. Reimbursement will not be 
authorized by GSA for property 
acquired from any source if the property 
has been in the possession of the State 
agency for a period of 2 years from the 
date it was received by the State agency 
until the date it was reported to GSA for 
disposal. Costs of transporting property 
to a location outside a State agency 
distribution facility are not reimbursable 
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unless transportation was specifically 
required by GSA. The sale of property at 
a location outside the State distribution 
facility, however, does not preclude 
authorized reimbursement to the State 
agency. Reimbursement is limited to: 

(i) Direct costs incurred by the Federal 
holding agency and billed to and paid by 
the State agency, including but not 
limited to packing, preparation for 
shipment, and loading; and 

(ii) Transportation costs paid or 
otherwise incurred by the State agency 
and not reimbursed by a donee to the 
State agency for initially moving the 
property from the Federal holding 
agency to the State agency distribution 
facility or other point of receipt 
designated by the State agency. 

(k) Abandonment or destruction. 

When a GSA regional office finds that a 
State agency has property in its 
possession that is unusable, the State 
agency may be instructed to proceed 
promptly with the abandonment or 
destruction of such property in 
accordance with the findings and the 
processes prescribed in Subpart 101- 
45.9. 

46. Section 101-44.206 is amended by 
revising paragraph (a) to read as 

follows: 

§ 101-44.206 Cooperative agreements. 

• * * • « 

(a) Authority. Section 203(n) of the 
Federal Property and Administrative 
Services Act of 1949, as amended, 
provides that the Administrator (or the 
head of any Federal agency designated 
by him], for the purpose of carrying into 
effect the provisions of section 203(j) of 
the act, is authorized to enter into 
cooperative agreements with State 
surplus property distribution agencies 
designated in conformity with that 
section. 

***** 

47. Section 101-44.207 is amended by 
revising the introductory text and 
paragraphs (a)(2). (a)(27), (b)(2)(vii), 

W(14), (f)(1) (ii) and (iv). (f)(3), (h), and 
(i) to read as follows: 

§101-44.207 Eligibility. 

This section sets forth the standards, 
guidelines, and procedures for 
determination of eligibility for public 
agencies and eligible nonprofit tax- 
exempt activities in each State to 
participate in the surplus personal 
property donation program, to receive 
surplus property through a State agency, 
°nd to use this property for the purposes 
authorized by the Federal Property and 
Administrative Services Act of 1949, as 
amended, and by section 213 of the 
u,der Americans Act of 1965, as 
amended (42 U.S C. 3020 d). 


( a ) * * * 

(2) "Approved” means recognition and 
approval by the State department of 
education, State department of health, 
or other appropriate authority where no 
recognized accrediting board, 
association, or other authority exists for 
the purpose of making an accreditation. 
For an educational institution or an 
educational program, approval must 
relate to academic or instructional 
standards established by the 
appropriate authority. An educational 
institution or program may be 
considered approved if its instruction 
and credits therefor are accepted by 
three accredited or State-approved 
institutions, or if it meets the academic 
or instructional standards prescribed for 
public schools in the State; i.e., the 
organizational entity or program is 
devoted primarily to approved 
academic, vocational (including 
technical or occupational), or 
professional study and instruction, 
which operates primarily for 
educational purposes on a full-time 
basis for a minimum school year as 
prescribed by the State and employs a 
full-time staff of qualified instructors. 

For a public health institution or 
program, approval must relate to the 
medical requirements and standards for 
the professional and technical services 
of the institution established by the 
appropriate authority. A health 
institution or program may be 
considered as approved when a State 
body having authority under law to 
establish standards and requirements 
for public health institutions renders 
approval thereto whether by 
accreditation procedures or by licensing 
or such other method prescribed by 
State law. In the absence of an official 
State approving authority for a public 
health institution or program or 
educational institution or program, the 
awarding of research grants to the 
institution or organization by a 
recognized authority such as the 
National Institutes of Health, the 
National Institute of Education, or by 
similar national advisory council or 
organization may constitute approval of 
the institution or program provided all 
other criteria are met. 
***** 

(27) "Programs for older individuals" 
means any State or local government 
agency or any nonprofit tax-exempt 
activity which receives funds 
appropriated for programs for older 
individuals under the Older Americans 
Act of 1965, as amended, under title IV 
or title XX of the Social Security Act, or 
under titles VIII and X of the Economic 


Opportunity Act of 1964 and the 
Community Services Block Grant Act. 

(b) * * * 

( 2 ) * * * 

(vii) Programs for older individuals. 
State or local government agencies 
which receive funds appropriated for 
older individuals under the Older 
Americans Act of 1965, as amended, 
under title IV or title XX of the Social 
Security Act, or under titles VIII or X of 
the Economic Opportunity Act of 1964 
and the Community Services Block 
Grant Act are eligible to receive surplus 
property through donation. Programs for 
older individuals include services that 
are necessary for the general welfare of 
older individuals, such as social 
services, transportation services, 
nutrition services, legal services, and 
multipurpose senior centers. 

(c) * * * 

(14) Organizations or institutions that 
receive funds appropriated for programs 
for older individuals under the Older 
Americans Act of 1965, as amended, 
under title IV and title XX of the Social 
Security Act, or under titles VIII and X 
of the Economic Opportunity Act of 1964 
and the Community Services Block Act. 
Programs for older individuals include 
services that are necessary for the 
general welfare of older individuals, 
such as social services, transportation 
services, nutrition services, legal 
services and multipurpose senior 
centers. 

***** 

(f)‘“ 

( 1 ) * * # 

(ii) Status of the applicant as a public 
agency or as an eligible nonprofit tax- 
exempt activity (evidence shall be 
included in the file that the applicant is 
a public agency or has been determined 
to be nonprofit and tax-exempt under 
section 501 of the Internal Revenue 
Code of 1954); 

***** 

(iv) Evidence that the applicant is 
approved, accredited, or licensed, when 
it is a requirement of one or more of the 
applicant’s programs, or certification of 
funding when the applicant is a 
nonprofit tax-exempt activity that 
conducts programs for older individuals. 
***** 

(3) Assurance. Necessary assurances 
that the applicant will comply with GSA 
regulations on nondiscrimination as set 
forth in Subpart 101-6.2 and Part 101-8 
must be provided in the format 
prescribed by GSA. 
***** 

(h) Maintaining eligibility. The State 
agency shall update donee eligibility 
records as required to ensure continuing 
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eligibility. Records for public agencies 
and nonprofit tax-exempt donees must 
be updated on a continuing basis, as 
frequently as necessary, to ensure that 
all documentation required to justify the 
donee’s eligibility is current and 
accurate. Particular carfe must be taken 
to ensure that the donee resolution is 
current and that the statement of 
designated representatives contained 
therein is correct. When an eligible 
donee ceases to operate or when it loses 
its license, accreditation, or approval or 
otherwise fails to maintain its eligibility 
status, the State agency shall terminate 
its distribution of property to the 
activity. 

(i) Conditional eligibility. In certain 
cases, newly organized activities may 
not have commenced operations or 
completed construction of their 
facilities, or may not yet have been 
approved, accredited, or licensed as 
may be required to qualify as eligible 
donees. In other cases, there may be no 
specific authority which can approve, 
accredit, or license the applicant as 
required for qualification. In these cases, 
the State agency may accept letters from 
public authorities, either local or State, 
which the State agency deems 
competent (such as a board of health or 
a board of education) stating that the 
applicant otherwise meets the standards 
prescribed for approved, accredited or 
licensed institutions and organizations. 
In the case of educational activities, 
letters from three accredited or 
approved institutions that students from 
the applicant institution have been and 
are being accepted may be deemed 
sufficient by the State agency. In the 
case of public health institutions or 
organizations, licensing may be 
accepted by the State agency as 
evidence of approval in States where 
there is no authority which can as a 
legal or as a policy matter, approve 
hospitals, clinics, health centers, or 
medical institutions, provided the 
licensing authority prescribes the 
medical requirements and standards for 
the professional and technical services 
of the institution. If the construction of 
an applicant’s facility or physical plant 
has not been completed, the State 
agency, after evaluating the progress 
and potential of the applicant, may at its 
discretion make available surplus items 
of property which can be immediately 
utilized at this point in the applicant’s 
program. Under no circumstances shall 
conditional eligibility be granted to a 
potentially eligible nonprofit tax-exempt 
applicant before the State agency has 
received from the applicant a copy of a 
letter of determination by the Internal 
Revenue Service stating that the 


applicant is exempt from Federal 
taxation under section 501 of the 
Internal Revenue Code of 1954. 

48. Section 101-44.208 is amended by 
revising paragraphs (a) introductory 
text, (a)(1), (a)(3), (c). (0(6). (g), (j). and 
(k)(l) to read as follows: 

§ 101-44.208 Property distributed to 
donees. 

(а) Distribution documentJD onation 
of surplus personal property shall be 
accomplished by the use of a 
prenumbered State agency distribution 
document which shall include the: 

(1) Certifications and agreements 
required of the donee by the State 
agency, including an agreement to hold 
the Government harmless from any or 
all debts, liabilities, judgments, costs, 
demands, suits, actions, or claims of any 
nature arising from or incident to the 
donation of the property, its use, or final 
disposition; 

***** 

(3) Terms, conditions, reservations, 
and restrictions, imposed by the State 
agency as provided in the State plan of 
operation on the use of any item of 
property having a unit acquisition cost 
of $5,000 or more and any passenger 
motor vehicle; 

***** 

(c) Conditional title. Conditional title 
to surplus personal property shall pass 
to an eligible donee when the donee has 
executed the State agency distribution 
document and taken possession of the 
property. 

***** 

(fr ** 

(б) Recover the gross proceeds 
realized from the disposal or the fair 
market value of the property, whichever 
is greater, when it is impossible or 
impracticable to recover property 
disposed of improperly during the period 
of restriction; and 
***** 

(g) Coordination with GSA. In 
enforcing compliance with the terms and 
conditions imposed on donated 
property, the State agency shall 
coordinate with GSA before undertaking 
the sale of, or making demand for 
payment of the fair market value or fair 
rental value of donated property which: 

(1) Is subject to any special handling 
condition or use limitation imposed by 
GSA or 

(2) Has not been placed into use by 
the donee, for the purposes for which 
acquired, within 1 year of donation, or 
which has not been used for these 
purposes for 1 year after being placed in 
use. 


(j) Deposit of funds. Any funds, 
including the gross proceeds of sale or 
the fair market value or the fair rental 
value of the property, derived by the 
State agency from enforcement of 
compliance involving a breach of any 
special handling condition or use 
limitation imposed on donated property 
by GSA, or involving donated property 
which had not been placed in use for the 
purposes for which it was acquired 
within 1 year of donation or not used for 
those purposes for 1 year after being 
placed in use by the donee, shall be 
remitted promptly by the State agency 
to GSA for deposit in the Treasury of the 
United States. The remittance shall be 
accompanied by supporting 
documentation indicating the source of 
the funds and essential background 
information. Funds derived by the State 
agency from the compliance action 
involving any term, condition, 
reservation, or restriction imposed on 
the donee by the State agency and funds 
derived by the State agency from any 
amendment, modification, or release 
thereof during the period of restriction 
may be retained and used by the State 
agency as provided in its plan of 
operation. 

(k) 

(l) When a donee has used but no 
longer has a need or use for donated 
property which is subject to any special 
handling condition or use limitation 
imposed by GSA, and no breach of the 
conditions or limitations has occurred, 
the donee may be reimbursed on a 
prorated basis for the initial cost of 
repairs required to make the item usable 
when the property is transferred to a 
Federal agency or sold for the benefit 
and account of the United States of 
America. 

***** 

Subpart 101-44.4—Donations to 
Service Educational Activities 

49. Section 101-44.403 is revised to 
read as follows: 

§ 101-44.403 Disposal. 

When donated property, except for 
property that requires demilitarization, 
is no longer needed for use by the 
service educational activity or ceases to 
be used, the service educational activity 
shall report the property in writing to 
the State agency for the State in which 
the property is located for possible 
transfer. When the State agency does 
not require the property, it shall inform 
the service educational activity in 
writing. The service educational activity 
shall then request disposition advice, in 
writing, from the nearest Defense 
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Reutilizaticn and Marketing Office 
(DRMO). The DRMO may accept the 
property for disposal or advise the 
service educational activity to otherwise 
dispose of the property in accordance 
with the provisions of the service 
educational activity’s donation 
agreement. Property which requires 
demilitarization, such as aircraft, 
weapons, ammunition, and explosives, 
shall be returned by the service 
educational activity, at its expense, to 
the nearest Department of Defense 
disposal activity for appropriate action, 
including possible donation. The 
military facility shall accept the 
property. 

Subpart 101-44.7—Donations of 
Property to Public Bodies 

50. Section 101-44.702-3 is revised to 
read as follows: 

§ 101-44.702-3 KonceriJfied electronic 

products. 

Whenever any item of the type 
defined under § 101-43.307-8 is donated 
to a public body in accordance with the 
provisions of this subpart, the head of 
the agency authorized to make the 
donation shall be responsible for the 
same safeguards, notifications, and 
certifications required by § 101-44.108- 
10 . 

Subpart 101-44.47—Reports 

51. Section 101-44.4701 is amended by 
removing and reserving paragraph (b) 
and revising paragraph fej to read as 

follows: 

§101-44.4701 Reports. 

• • * • « 

(b) [Reserved] 

* • • * • 

(e) Each State agency shall submit a 
report in duplicate to the appropriate 
GSA regional office by the 25th day of 
the month following the quarter being 
reported, using GSA Form 3040, State 
Agency Monthly Donation Report of 
Surplus Personal Property. (The Office 
of Management and Budget Approval 
Number 3090-0112 has been assigned to 
&i8 form.) Section 101-44.4902-J040 
illustrates the GSA form and § 101- 
14.4902-3040-1 provides instructions for 
its use. 


Subpart 101-44.49—Illustrations of 

Forms 

52. Section 101-44.4901-123 is revised 
to read as follows: 


§ 101-44.4901-123 Standard Form 123, 
Transfer Order Surplus Personal Property. 

53. Section 101-44.4901-123-1 is 
revised to read as follows: 

§ 101-44.4901-123-1 Instructions for 
preparing and processing Standard Form 
123. 

(a) Preparing Standard Form 123—{ 1) 
General—{ i) The Standard Form 123 
must include all information specified 
on the form. Particular care should be 
taken to ensure that the transfer order 
indicates the surplus release date (SRDJ, 
sometimes referred to as the automatic 
release date (ARD); identifies property 
as reportable or nonreportable: shows 
applicable GSA, Department of Defense 
(DOD), and holding activity control or 
report numbers; indicates the holding 
agency document or voucher number for 
nonreportable property; and contains 
authorized signatures in ink on the 
original (copies of transfer orders may 
have stamped signatures). All other 
entries must be typed or printed. All city 
and State addresses shown on the form 
should include the ZIP code. Transfer 
orders received without sufficient 
information will be returned to the 
applicant or held in suspense until the 
missing information is obtained from the 
appropriate source. SF123-A 
(Continuation sheet) shall be used for 
listing any additional property. 

(ii) Reportable property, 
nonreportable property and property 
located at separate locations should not 
be requested on the same SF 123. 

(iii) Recognized abbreviations for 
Federal agencies or donee organizations 
may be used in completing SF 123; e,g„ 
GSA (General Services Administration); 
FAA (Federal Aviation Administration, 
Department of Transportation); SA 
(State agency); BSA (Boy Scouts of 
America); and DRMS (Defense 
Reutilization and Marketing Service). 

(2) Adjustments and disapprovals . 

Any adjustment or partial disapproval 
made for the property listed in block 12 
shall be initialed by the representative 
and/or officer signing in block 13b. 13d, 
14b, or I4d. When a transfer order is 
disapproved in its entirety, the 
representative or officer who 
disapproves the action will return the SF 
123 to the applicant with an explanation 
of the disapproval. When a line item is 
disapproved, it will be crossed out, 
marked “disapproved," and initialed by 
the representative or officer making the 
deletion. 

(3J Entries —(i) Ordernumberfsj 
(block 7/ Enter the State serial number 
and/or transfer order and control 
numbers assigned by DOD, FAA, or the 
donees. If the continuation sheet (SF 


123-A) is used, it must contain the same 
transfer order number(s). 

(ii) Type of Order (block 2). Insert “X" 
in the appropriate square to identify the 
type of order. 

(iii) Surplus Release Date (block 3). 
Enter the surplus release date, 
sometimes called the automatic release 
date, as follows: 

(A) DOD Property Reported to DRMS 
Only. The correct date may be obtained 
from DRMS or the holding activity. 

(B) DOD Property Reported to GSA 
Through DRMS. The correct date may 
be obtained from DRMS, GSA, or the 
holding activity. 

(C) Executive Agency Property 
Reported Directly to GSA. The correct 
date may be obtained from GSA or the 
holding agency. 

(D) Property Not Reported to DRMS 
or GSA. The surplus release date is 
assigned by the holding agency 
(property disposal officer) and must be 
obtained therefrom. When nonreported 
property items with several surplus 
release dates are listed, each date 
should follow the respective line item 
and block 3 will not be completed. 

(iv) Set-Aside Date (block 4). Enter 
.the date on which nonreported property 
was set aside at the holding agency by 
an authorized donee representative, 
pursuant to § 101-44.109. The insertion 
of a set-aside date will indicate to the 
GSA office that the property is available 
as surplus and that the holding agency 
has agreed to set the property aside 
pending receipt of donation approval. 

( v ) Type of Property (block 5). Insert 
an “X" in the appropriate square to 
identify the property as reportable or 
nonreportable to GSA. An "X" shall not 
be inserted to identify the property as 
nonreportable when any property listed 
is either reportable to GSA or had 
previously been reported on SF 120, 
Report of Excess Personal Property, to 
GSA in accordance with § 101-43.311. 
Reportable property never loses its 
identity. 

(vi) Total Acquisition Cost (block 6). 
Enter the sum of all the total costs 
shown under block 12(h) and on 
continuation sheets when appropriate. 

(vii) General Services Administration 
(block 7). Add the street address, city, 
State, and ZIP code of the appropriate 
GSA office. 

(viii) Location of Property (block 8). 
Insert the actual location of the 
property, including if available the 
warehouse or building number, street 
address, city, State, and ZIP code or 
other specific location of the property 
listed in block 12. 

(ix) Holding Agency (block 9). Enter 
the complete name and address of the 
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holding agency, including ZIP code; i.e., 
the executive agency which has 
accountability and administrative 
control over the property. It may or may 
not be the same as the property location. 

(x) For GSA Use Only (block 10). The 
GSA regional office will enter the 
appropriate codes in order to satisfy 
automated control reporting 
requirements. 

(xi) Pickup or Shipping Instructions 
(block 11). Insert the name, address, 
including ZIP code, and telephone 
number of the State agency or donee 
representative to be notified of property 
availability when the property listed in 
block 12 is to be picked up. Enter 
shipping instructions when the property 
listed in block 12 is to be shipped. The 
applicant shall pay all transportation 
costs. 

(xii) Surplus Property List (blocks 12 
(oh (bh (ch (dh (eh (fh (8h and (h)) —(A) 
Line Item Number. Enter in block 12(a) 
the identical number assigned to the line 
item on the document from which the 
control numbers indicated in block 12(b) 
are selected. 

(B) Identification Numbers. Enter in 
block 12(b) pertinent identification 
numbers as follows: 

(7) GSA control number. Military 
property reported to GSA through DRMS 
and all civilian and military agency 
property reported directly to GSA is 
assigned a GSA control number. The 
GSA control number may be obtained 
from the appropriate GSA office. In all 
cases in which a GSA control number is 
assigned, it must be entered on the SF 
123. 

(2) DOD excess report number. All 
excess property reported to DRMS is 
assigned a DOD excess report number. 
For such property subsequently reported 
to GSA, the DOD excess report number 
may be obtained from GSA or the 
DRMO/holding activity. The DOD 
excess report number for DOD property 
screened by DRMS but not reported to 
GSA for screening may be obtained 
from DRMS or the DRMO/holding 
activity. In all cases in which a DOD 
excess report number is assigned, it 
must be entered on the SF 123. 

(5) Holding agency control number. 
The holding agency assigns a control 
number for all reportable property. For 
nonreportable property, the holding 
agency assigns a document or voucher 
number. This control number can be 
made available by the holding agency, 
and in the case of reported property, by 
GSA or DRMS (for DOD property), as 
appropriate. 

(C) Description. Enter in block 12(c) 
the item description. Include national 
stock number and noun name, if 
available. Otherwise, furnish Federal 


supply class number and commercial 
description, when possible. This space 
on the form may also be used to insert 
additional data pertinent to the 
description of the property; e.g., serial 
numbers and packaging information. 

(D) Demilitarization Code. For 
munitions list items identified as 
requiring demilitarization, enter in block 
12(d) the one-letter demilitarization code 
assigned to the property. This 
information is available from the 
document on which the property was 
originally listed. 

(E) Condition Code. Enter in block 
12(e) the identical condition code 
indicated for the line item on the 
document from which each item of 
property listed in block 12(c) was 
selected. Condition codes are illustrated 
at § 101-43.4901-120-1. 

(F) Quantity and Unit of Issue. Enter 
in block 12(f) the exact quantity and unit 
of issue (each, inches, feet, pounds, tons, 
dozen, gross, etc.) for each line item. 

(G) Unit Acquisition Cost. Enter in 
block 12(g) for each line item the 
acquisition cost of the unit of issue 
indicated in block 12(f). This information 
is available from the document on which 
the property was originally listed. 

(H) Total Acquisition Cost. Enter in 
block 12(h) for each line item the total 
acquisition cost of the quantity of unit of 
issue indicated in block 12(f). Care 
should be taken to ensure that the 
multiplication of the unit acquisition 
cost times quantity is correct. 

(xiii) Transferee Action (blocks 13 a, 
b. c, d, and —(A) State agency. Enter 
in block 13a the name and address, 
including ZIP code, of the State agency 
which is making the request for the 
property. The authorized official of the 
State agency shall sign and enter his or 
her title in block 13b, and show in block 
13c the date of signature. 

(B) Service educational activity. Enter 
in block 13a the name and address of 
the school, club, or council specifically 
designated by the service educational 
activity (SEA). Include the ZIP code and 
the county in which the SEA is located. 
Enter in block 13b the title of the 
authorized donee representative (an 
officer of the school, club, or council 
authorized to request donable surplus 
property). The donee representative 
shall sign in block 13b and enter the 
date in block 13c. The head of the SEA 
(school or national headquarters) shall 
indicate approval by signing in block 
13d and entering the date of signature in 
block 13e. 

(C) Public airport. Enter in block 13a 
the name and address of the public 
airport or the authorized State 
aeronautical agency which is requesting 
the property. Include the ZIP code and 


the county in which the public airport or 
State aeronautical agency is located. 

The authorized official of the public 
airport or State aeronautical agency or 
its designated representative shall sign 
and enter his or her title in block 13b, 
and show in block 13c the date of 
signature. 

(xiv) Administrative action —(A) 
Determining Officer (DOD or FAA) 
(blocks 14a , b, and c)— (7) Department 
of Defense. For donation of 
nonreportable surplus property to 
service educational activities, enter in 
block 14a the name and address, 
including ZIP code, of the property 
disposal officer (PDO) controlling the 
property. The PDO shall sign in block 
14b and enter the date in block 14c. The 
PDO shall not authenticate SF 123 for 
donations for a State agency or a public 
airport. 

[ 2 ) Federal Aviation Administration. 
Enter in block 14a the name and title of 
the appropriate FAA official. The 
official shall sign in block 14b and enter 
the date in block 14c. 

(B) GSA Approving Officer (blocks 
14d. e, and f). Enter in block 14d the 
name and title of the GSA officer 
approving the order. The GSA officer 
will sign in block 14e and enter the date 
in block 14f. 

(b) Processing SF 123 —(1) Public 
agencies and eligible nonprofit tax- 
exempt activities, (i) Upon a 
determination that surplus property is 
necessary and useful for public agencies 
and eligible nonprofit tax-exempt 
activities, the State agency shall prepare 
and submit an original and five copies of 
SF 123 to the appropriate GSA office 
and shall send an information copy to 
the holding agency. The State agency 
official shall sign in block 13b. When the 
location of the property is different from 
that of the holding agency, an additional 
copy may be sent to the location for 
informational purposes. Block 11, 
“Pickup or Shipping Instructions,” shall 
be completed, as well as blocks 13b and 
c. 

(ii) At the time the property is 
determined surplus and approved for 
transfer by GSA, the GSA office will 
complete the SF 123 in blocks 14d, e, and 
f; retain one copy for the files; return 
two copies to the State agency; and send 
the original and one copy directly to the 
holding agency. 

(iii) The holding agency upon receipt 
of the SF 123 shall release the property 
for donation promptly in accordance 
with the pickup or shipping instructions. 

(2) Service educational activity —(i) 
DOD property reported to DRMS. ( A) 
Transfer orders for property listed in 
DRMS excess listings shall be initiated 
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by a school or the national headquarters 
of the SEA by transmitting an original 
and five copies of the SF 123 to its 


authorized donee representative. The SF 
123 shall be completed except for block 

13. 

(B) The authorized donee 
representative shall complete blocks 
13a. b, and c and return the original and 
four copies to the national headquarters 
if applicable. The fifth copy shall be 
retained by the authorized donee 
representative. 

(C) The head of the SEA (school or 
national headquarters) shall indicate 
approval by signing block 13d of the SF 
123 and entering the date in block 13e. 
That activity shall then forward the 
original and three copies of the SF 123 to 
DRMS, retaining the fourth copy for its 
files. 

(D) DRMS shall hold the SF 123 until it 
determines the property excess to the 
needs of DOD. When the property is 
determined excess, the SF 123 (the 
original and three copies), with a copy 

of the excess report, shall be sent to the 
appropriate GSA regional office. 

(E) At such time as the property is 
determined surplus and approved for 
transfer by GSA, the GSA office will 
complete blocks 14d, e, and f; retain one 
copy; send the original and one copy to 
the holding agency: and send an 
informational copy to the State agency 
for the State in which the SEA school, 
club, or council is located. 

(F) The property disposal officer, upon 
receipt of the approved SF 123 from 
GSA, shall release the property to the 
authorized donee representative in 
accordance with the pickup or shipping 
instructions shown in block 11. 

(ii) DOD property reported directly to 
GSA. (A) Transfer orders shall be 
initiated by the authorized donee 
representative of the SEA by preparing 
an original and five copies of SF 123. 

The authorized donee representative 
shall complete blocks 13a, b. and c and 
send the original and four copies to the 
national headquarters if applicable. The 
fifth copy shall be retained by the 
authorized donee representative. 

(B) The head of the SEA (school or 
national headquarters) shall indicate 
approval by signing block 13d of the SF 
123 and entering the date in block 13e. 

That activity shall then forward the 
original and three copies of the SF 123 to 
the GSA regional office for the region in 
which the property is located, retaining 
tne fourth copy for its files. 

(C) At such time as the property is 
determined surplus and approved for 
transfer by GSA, the GSA office will 
Mmplete blocks 14d, e, and f; retain one 
JW send the original and one copy to 
ne holding agency; and send an 


informational copy to the State agency 
for the State in which the SEA school, 
club, or council is located. 

(D) The property disposal officer, 
upon receipt of the approved SF 123 
from GSA, shall release the property to 
the authorized donee representative in 
accordance with the pickup or shipping 
instructions shown in block 11. 

(iii) DOD property not reported to 
either DRMS or GSA . (A) Transfer 
orders shall be initiated by the 
authorized donee representative of the 
SEA by preparing an original and six 
copies of SF 123. The authorized donee 
representative shall complete blocks 
13a, b, and c. The original and five 
copies shall be sent to the property 
disposal officer, who shall complete 
blocks 14a, b, and c. 

(B) The property disposal officer shall 
retain one copy of the SF 123 and return 
the original and four copies to the 
authorized donee representative. 

(C) The authorized donee 
representative shall send the original 
and four copies of the SF 123 to the head 
of the SEA for approval if applicable. 
The head of the SEA shall indicate 
approval by signing block 13d and 
entering the date in block 13e. That 
activity shall then forward the original 
and three copies of the SF 123 to the 
GSA regional office for the region in 
which the property is located, retaining 
the fourth copy for its files. 

(D) At such time as GSA approves the 
transfer, the GSA office will complete 
the SF 123 in blocks 14d, e, and f; retain 
one copy, send the original and one 
copy to the holding agency; and send an 
informational copy to the State agency 
for the State in which the SEA school, 
club, or council is located. 

(E) The property disposal officer, upon 
receipt of the approved SF 123 from 
GSA, shall release the property to the 
authorized donee representative in 
accordance with the pickup or shipping 
instructions shown in block 11. 

(3) Public airport, (i) The applicant 
shall prepare and submit an original and 
four copies of SF 123 to the appropriate 
FAA official for surplus property 
required for public airport purposes. The 
applicant shall sign in block 13b. One 
copy of SF 123 shall be sent to the 
holding agency by the applicant. 

(ii) The appropriate FAA official shall 
indicate approval by completing blocks 
14 a, b. and c; retain one copy; and send 
the original and three copies to the 
appropriate GSA office. 

(iii) At such time as the property is 
determined surplus and approved for 
transfer by GSA, the GSA office will 
complete the SF 123 in blocks 14 d. e, 
and f; forward the original to the holding 
agency; return two copies to the 


appropriate FAA official; and retain one 
copy for the files. 

(iv) The appropriate FAA official shall 
send one copy of the SF 123 to the 
applicant and retain one copy for the 
files. 

(v) The holding agency, upon receipt 
of the approved SF 123, shall proceed to 
release the property for donation in 
accordance with the pickup or shipping 
instructions. 

(c) General information regarding SF 
123. (1) SF 123 is printed in a 10-part, 
snap-out set. Sets can be purchased by 
FAA and DOD for distribution to 
authorized donees or applicants by 
ordering direct from the General 
Services Administration (FCNI), 
Washington, DC 20406. SF 123-A 
(Continuation sheet) can also be 
purchased from the same source. The 
continuation sheet is printed in a 10- 
part, snap-out set. State agencies may 
obtain copies of these forms from the 
U.S. Government Printing Office, 
Superintendent of Documents, 
Washington, DC 20402. or have them 
printed commercially. When printing 
these forms commercially. State 
agencies must ensure that the forms 
conform to the exact size, wording, 
arrangement, etc., of the approved 
Standard forms. 

(2) SF 123 and SF 123-A sets are color 
coded, having two each of five different 
colors in each set. 

(3) The SF 123 is designed for mailing 
in a 3%- by 8 7 /s-inch window envelope 
with a 1 Vs- by 4-inch window positioned 
one-half inch from the bottom and three- 
fourths of an inch from the left side of 
the envelope. Slightly larger window 
envelopes may also be satisfactory, but 
the size and position of the window 
should not be altered. Copies should be 
folded along the horizontal line above 
block 11, and when inserted in a 
window envelope, the typed holding 
agency address will show through the 
window. 

54. Section 101-44.4902-304Q-1 is 
revised to read as follows: 

§ 101-44.4902-3040-1 Instructions for 
preparing GSA Form 3040. 

General 

Each report shall be signed and dated by 
an approving official and submitted in 
duplicate to the appropriate GSA regional 
office by the 25th day of the month following 
the quarter being reported. 

A. Beginning Inventory —list the total 
original Government acquisition cost for all 
property on hand at the beginning of the 
report period. 

B. Property Received — Original 
Government acquisition cost for: 

1. From Federal agencies—Property 
received and posted to inventory records 
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during the report period from Federal 
agencies other than that received from 
sources identified under 2. 3. and 4. below. 

2. From other State agencies—Property 
received from other State agencies via an 
overage or SF 123 action and posted to 
inventory records during the report period. 

3. From Overseas—Property received 
through the overseas program and posted to 
inventory records during the report period. 

4. Other receipts—Property received from 
all other sources and posted to inventory 
records during the report period, including 
property released by Federal agencies 
without documents, property returned by 
donees, overages not previously posted, etc. 
Major receipts (over $500 per line item) 
should be explained in detail under 
’’Remarks." 

C. Property Donated— Original acquisition 
cost of surplus property distributed to: 

1. Public agencies (as defined in § 101- 
44.001-10)—The original Government 
acquisition costs for donation to public 
agencies during the report period shall be 
identified for purposes of: 

a. Conservation. 

b. Economic development. 

c. Education. 

d. Parks and recreation. 

e. Public health. 

f. Public safety. 

g. Two or more (when the donee indicates 
on the State agency distribution' document 
that the property will be used equally for two 
or more public purposes). 

h. Other (when the property will be used 
for a public purpose other than a through f). 

2. Nonprofit institutions or organizations— 
As indicated in § 101-44.207, donations to 
nonprofit institutions and organizations 
during the report period shall be identified by 
(a) educational and (b) public health 
purposes. 

D. Other Distribution —Original 
Government acquisition cost for: 

1. Transfer to other State agencies—Total 
acquisition cost of all property transferred to 
other State agencies and dropped from 
inventory during the report period as a result 
of an overage or SF 123 action. 

2. Return to Federal agency—Total 
acquisition cost of all property returned to 
Federal agencies as approved by GSA and 
dropped from inventory during the report 
period with the exception of that property 
turned in for sale. 

3. Sold—Total acquisition cost of all 
property dropped from inventory as a result 
of sales during the report period whether sold 
by the State agency or GSA. 

4. Abandoned or destroyed—Total 
acquisition cost of all property dropped from 
inventory as a result of approved and 
documented abandonment or destruction 
actions during the report period. 

5. Other adjustments—Total acquisition 
cost of all property redonated after having 
been returned from a donee, lost, stolen, or 
destroyed; shortages and inventory 
adjustments not previously posted, etc., 
which were dropped from inventory during 
the report period and documented in 
accordance with published procedures. 

E. Ending inventory—-To be computed by 
adding A and B, then subtracting C and D 


(A + B—C~D=E). F and G are for 
informational purposes only and are not 
included in E since they are already 
represented in C and D. 

F. Method of Distribution —Total 
acquisition cost of property distributed during 
the report period identified as (1) distribution 
from a State agency facility or (2) picked up 
or shipped direct from the holding agency to 

a donee. (The total should be the same as the 
total of C and D.) 

G. Distribution to Public Agencies —Total 
Government acquisition cost of property 
donated within the State during the reporting 
period. 

1. Distribution to State public agencies such 
as State police departments. State hospitals. 
State parks, etc. 

2. Distribution to county and local public 
agencies, such as a county civil defense unit 
municipal health unit, county roads 
commission, etc. 

(The total should be the same as the total 
of Part 1 of C.) 


PART 101-45—SALE, ABANDONMENT, 
OR DESTRUCTION OF PERSONAL 
PROPERTY 


55. The authority citation for Part 101- 
45 continues to read as follows: 

Authority: Sec. 205(c), 63 Stat. 390 (40 
U.S.C. 486(c)). 

56. The table of contents for Part 101- 
45 is amended by removing, adding, or 
revising the following entries: 

101-45.001-5 Sale item. 

101-45.001-7 No commercial value. 
101-45.002 Requests for deviations. 
101-45.316 [Reserved] 

Subpart 101-45.5—(Reserved) 


Subpart 101-45.9—Abandonment or 

Destruction of Personal Property 

101-45.900 Scope of subpart. 

101-45.901 Authority to abandon or 
destroy. 

101-45.902 Findings justifying 
abandonment or destruction. 

101-45.902-1 Notice of proposed 
abandonment or destruction. 

101-45.902-2 Abandonment or destruction 
without notice. 

101-45.903 Destruction of surplus drugs, 
biologicals, and reagents. 

Subpart 101-45.10—Recovery of Precious 

Metals 


101-45.1000 

101-45.1001 

101-45.1002 

101-45.1002-1 


Scope of subpart. 
General. 

Agency responsibilities. 
Precious metals recovery 


surveys. 

101-45.1002-2 Agency reporting 
requirements. 

101-45.1002-3 Precious metals recovery 
program monitor. 

101-45.1002-4 Internal audits. 

101-45.1003 Recovery of silver from 
precious metals bearing materials. 

101-45.1003-1 Guidelines for the recovery of 
silver from used hypo solution and scrap 
film. 


101-45.1003-2 Recovery of silver from used 
hypo solution. 


Sec. 

101-45.1003-3 Recovery of silver from scrap 
film. 

101-45.1004 Recovery and use of precious 
metals through the DOD Precious Metals 
Recovery Program. 

101-45.1004-1 Civil agency participation in 
the DOD Precious Metals Recovery 
Program. 

101-45.1004-2 Use of DOD-recovered fine 
precious metals. 

Subparts 101-45.11—101-45.46— 
[Reserved] 

101-45.4901-291 Standard Form 291. Report 
of Activities Generating Precious Metals. 

57. Section 101-45.000 is revised to 

read as follows: 

% 

§ 101-45.000 Scope of part. 

This part prescribes policies and 
methods governing the disposal by 
public sale, abandonment or destruction 
of personal property (including salvage, 
scrap, and waste materials) owned by 
the Government except foreign excess 
property and the recovery of precious 
metals. 

56. Section 101-45.001-5 is revised to 
read as follows: 

§101-45.001-5 Sale Item. 

"Sale item" means an item of personal 
property specified in an invitation for 
bids that, under the terms of the 
invitation, is susceptible to a separate 
contract award. 

59. Section 101-45.001-7 is revised to 
read as follows: 

§ 101-45.001-7 No commercial value. 

"No commercial value" means a 
determination that property has neither 
utility nor monetary value (either as an 
item or as scrap). 

60. Section 101-45.002 is added to read 
as follows: 

§ 101-45.002 Requests for deviations. 

Deviations from the regulations in this 
part shall only be granted by the 
Administrator of General Services (or 
designee). Requests for deviations shall 
be made in writing to the General 
Services Administration (FB), 
Washington, DC 20406, with complete 
justification. A copy of the authorizing 
statement for each deviation, including 
the nature of the deviation, the reasons 
for such special action, and the 
Administrator’s or designee’s approval, 
will be available for public inspection in 
accordance with Subpart 105-60.3. 

Subpart 101-45.1—General 

61. Section 101-45.102 is revised to 
read as follows: 
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§ 101-45.102 Needs of Federal agencies 
paramount 

Any need for personal property 
expressed by any Federal agency shall 
be paramount to any disposal, if such 
need is made known to the holding or 
selling agency prior to actual removal of 
the property from Government control in 
the case of sale. 

62. Section 101-45.103—1 is amended 
by revising paragraph (e) to read as 

follows: 

§ 101-45.103-1 Responsibilities of the 
General Services Administration. 

• * * * • 

(e) Accepting physical custody and 
accountability of property transported 
by holding agencies to a consolidated 
sales site when provided for by GSA; 

• • •* * * 

63. Section 101-45.103-2 is amended 
by revising paragraph (e) to read as 

follows: 

§ 101-45.103-2 Responsibilities of holding 
agencies. 

• * * * * 

(e) Assisting in the physical lotting of 
property to be sold at agency facilities. 

64. Section 101-45.105-2 is revised to 
read as follows: 

§ 101-45.105-2 Disposal of certain 

vessels. 

The Secretary of Transportation has 
jurisdiction over the disposal of vessels 
of 1.500 gross tons or more which the 
Secretary determines to be merchant 
vessels or capable of conversion to 
merchant use. 

65. Section 101-45.105-3 is revised to 
read as follows: 

§101-45.105-3 Exemptions. 

The sale by GSA of property 
(excluding personal property under the 
control of the Department of Defense) as 
required by this Part 101-45 has been 
determined at this time to be 
advantageous to the Government. 
Exemptions from the provisions of this 
Part 101-45 may be obtained only under 
the following circumstances: 

(a) Any agency head who believes 
that authority with respect to the 
programs covered by section 602(d) of 
the Act would be impaired or adversely 
affected by this Part 101-45, may seek 
an exemption, in writing, from the 
Administrator of General Services; or 

(b) After required screening under 
Parts 101-43 and 101-44 is completed, a 
Holding agency, upon notification to the 
appropriate GSA regional office, may 
elect to sell small lots of personal 
property where the estimated proceeds 
from a sale will not exceed $5,000, and 
perishable items regardless of the 
estimated proceeds from a sale. Holding 


agencies are responsible for making or 
obtaining accurate estimates of the 
market value of small lots of personal 
property to ensure that the estimated 
total proceeds of the sale do not exceed 
$5,000. Optional Form 15, Poster, Sale of 
Government Property (see § 101- 
45.4903-15), and Optional Form 16, Sales 
Slip, Sale of Government Personal 
Property (see § 101-45.4903-16), are 
prescribed for use by holding agencies 
for the sale of this property. These forms 
may be obtained as stated in § 101- 
45.4903. Procedures for conducting these 
sales are set forth in § 101-45.304-3. 

~ Further information can be obtained 
from GSA regional offices. 

(c) A holding agency may sell 
personal property, upon the approval of 
GSA, where the estimated proceeds 
from a sale exceed $5,000. 

Subpart 101-45.3—Sale of Personal 
Property 

66. Section 101-45.303-3 is revised to 
read as follows: 

§ 101-45.303-3 Delivery. 

(a) After full payment has been 
received from a buyer, the GSA regional 
office will notify the holding activity by 
copy of the GSA Form 27A, Purchaser’s 
Receipt and Authority to Release 
Property, that property may be released 
to the purchaser. (See §§ 101-45.4902- 
27A (over-the-counter and self-mailer)). 
Upon completion of a sale, the servicing 
GSA finance office will simultaneously 
forward to the holding activity 
additional copies of the GSA Form 27A 
and completed copies of Standard Form 
1081, Voucher and Schedule of 
Withdrawals and Credits, for use as 
internal accounting documents. 

(b) If a purchaser fails to remove 
property within the period specified, the 
GSA regional office shall be advised of 
this fact, in writing, immediately in 
order that appropriate action may be 
taken. 

(c) Delivery of motor vehicles to 
purchasers shall be evidenced by 
submission to the purchaser of a 
completed copy of Standard Form 97, 

The United States Government 
Certificate of Release of a Motor 
Vehicle. The form shall be signed in 
accordance with requirements 
established by the head of the agency 
selling the vehicle. Proper precautions 
shall be exercised by agency heads to 
prevent blank copies of Standard Form 
97 from being obtained by unauthorized 
persons. Instructions for the use of this 
form are in § 101-45.4901-97-1. Standard 
Form 97 and 97A (agency record copy) 
are illustrated at §§ 101-45.4901-97 and 
101-45.4901-97A, respectively. 


67. Section 101-45.306 is revised to 
read as follows: 

§ 101-45.306 Contractor inventory. 

Except for contractor inventory where 
retention by the contractor is authorized 
by the terms of the contract, and after 
compliance with the applicable 
requirements of § 101-45.310, contractor 
inventory shall be sold in the same 
manner as surplus personal property. 

68. Section 101-45.309-2 is amended 
by revising paragraph (b) to read as 
follows: 

§ 101-45.309-2 Dangerous property. 
***** 

(b) Explosives. For the purpose of this 
section, the term “explosive” means any 
chemical compound, mixture, or device, 
the primary or common purpose of 
which is to function by explosion. The 
term includes, but is not limited to, 
dynamite and other high explosives, 
black powder, pellet powder, initiating 
explosives, detonators, safety fuses, 
squibs, detonating cord, igniter cord, 
igniters, and any other items appearing 
in the explosives list promulgated by the 
Secretary of the Treasury (18 U.S.C. 
841(d)). The explosives list is published 
and revised at least annually in the 
Federal Register by the Director, Bureau 
of Alcohol, Tobacco and Firearms, 
Department of the Treasury, pursuant to 
27 CFR 55.23. The following procedures 
shall apply in any disposal of 
explosives. 

(1) All materials of the above 
classifications offered for sale shall be 
properly identified in the offering with 
respect to their hazardous 
characteristics. 

(2) All the materials of the above 
classifications shall be labeled by the 
holding agency prior to shipment so that 
their hazardous characteristics will be 
immediately evident upon inspection. 

(3) Purchasers of materials of the 
above classification shall be required by 
the sales offering to execute the 
following certification: 

It is hereby certified that the purchaser will 
comply with all applicable Federal. State and 
local laws, ordinances and regulations with 
respect to the care, handling, storage and 
shipment, resale, export, and other use of the 
materials, hereby purchased, and that he is a 
user of, or dealer in, said materials capable of 
complying with all applicable Federal, State, 
and local laws. This certification is made in 
accordance with and subject to the penalties 
of Title 18, Section 1001, the United States 
Code, Crime and Criminal Procedures. 
***** 

69. Section 101-45.309-6 is amended 
by revising the introductory text to read 
as follows: 
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§ 101-45.300-3 Controlled substances. 

Surplus controlled substances which 
are not required to be destroyed as 
provided in § 101-45.903 may be offered 
for sale by sealed bid in accordance 
with this Subpart 101-45.3 provided: 

* * * * * / 

70. Section 101-45.309-7 is amended 
by revising the introductory text and 
paragraphs (a) introductory text, (a)(1), 
and (a)(2) to read as follows: 

§ 101-45.309-7 Drugs, blologlcals, and 
reagents other than controlled substances. 

Surplus drugs, biologicals, and 
reagents other than controlled 
substances which are not required to be 
destroyed as provided in § 101-45.903 
may be offered for sale by sealed bid in 
accordance with the provisions of this 
Subpart 101-45.3: Provided, that the 
following safeguards and instructions 
are observed to ensure stability, 
potency, and suitability of the product 
and its labeling for use in civilian 
channels: 

(a) Prior to reporting the surplus drugs, 
biologicals, and reagents to the selling 
agency pursuant to the provisions of 
§ 101-45.303. holding agencies shall 
request that an examination be made by 
the Field Scientific Coordination Staff. 
ACFA-CF-30, located in the appropriate 
Food and Drug Administration (FDA) 
district office, of surplus unexpired 
drugs and reagents, having an 
acquisition cost of $500 or more per 
manufacturer’s lot/batch number. 

(1) When requesting such an 
examination, FDA requires the 
submission of a list and one sample of 
each of the drugs to be examined. 

(2) Additional samples may be 
requested if necessary for laboratory 
examination. Reimbursement for 
examination of the surplus drugs or 
reagents may be required by FDA. 

Before laboratory examinations are 
undertaken. FDA will give the inquiring 
agency an estimate of the expected 
costs. If, in accordance with Subpart 
101-45.9, the cost of the quality 
assurance is not justified by the value of 
the material involved, the lot or lots may 
be destroyed. 

« * * • « 

71. Section 101-45.309-9 is amended 
by revising paragraph (c) to read as 
follows: 

§ 101-45.309-9 Gold. 

* * * * * 

(c) Each agency generating scrap gold 
and also having a continuing need for 
fine gold may arrange for the acceptance 
of scrap gold for fine gold with a private 
contractor or the Defense Logistics 
Agency in accordance with § 101- 
10.1004. Recovery and use of precious 


metals through the DOD Precious Metals 
Recovery Program. 

72. Section 101-45.316 is removed and 
reserved to read as follows: 

§ 101-45.316 [Removed and Reserved] 

73. Subpart 101-45.5 is removed and 
reserved to read as follows: 

Subpart 101-45.5 [Removed and 
Reserved] 

74. Subpart 101-45.9 is added to read 
as follows: 

Subpart 101-45.9—Abandonment or 
Destruction of Personal Property 

§ 101-45.900 Scope of subpart. 

This subpart prescribes the policies 
and methods governing the disposition 
of personal property by abandonment or 
destruction by executive agencies and 
by a State agency. 

§ 101-45.901 Authority to abandon or 
destroy. 

Property may be abandoned or 
destroyed by an executive agency in 
accordance with this subpart when a 
written determination is made by a duly 
authorized official that the property has 
no commercial value, or the estimated 
cost of its continued care and handling 
would exceed the estimated proceeds 
from its sale, except that: 

(a) No abandonment or destruction 
shall be made in a manner which is 
detrimental or dangerous to public 
health or safety, or which will cause 
infringement of the rights of other 
persons. 

(b) In accordance with 101-44.205(k), a 
State agency is required to notify the 
appropriate GSA regional office before 
taking any abandonment or destruction 
action. The notification shall include a 
detailed and accurate description of the 
property and its condition. If the GSA 
regional office does not contact the 
State agency within 30 calendar days, 
the property may be disposed of under 
this subpart. 

(c) If at any time prior to the actual 
abandonment or destruction, donation 
becomes feasible, such procedures will 
be implemented. 

§ 101-45.902 Findings Justifying 
abandonment or destruction. 

§ 101-45.902-1 Notice of proposed 
abandonment or destruction. 

Public notice of intent to abandon or 
destroy property shall be given, except 
us noted in § 101-45.902-2. Included in 
the notice shall be an offer to sell in 
accordance with { 101-45.304-2. Such 
public notice shall be provided in a local 
newspaper and/or through the posting 
of signs in one or more common use 


facilities available to the public. Specific 
format or timeframe for advertising shall 
be in accordance with holding agency 
regulations. 

§ 101-45.902-2 Abandonment or 
destruction without notice. 

(a) Property may be abandoned or 
destroyed, without public notice, by an 
executive agency upon a written finding 
by an authorized official that was 
approved by a reviewing official who is 
not directly accountable for the 
property, that: 

(1) The value of the property is so 
little or the cost of its care and handling 
is so great that its retention for 
advertising for sale, even as scrap, is 
clearly not economical; or 

(2) Abandonment or destruction is 
required because of health, safety, or 
security reasons. 

(b) Any item of property with an 
original cost (estimated if unknown) of 
less than $500 shall normally be 
considered for abandonment or 
destruction, without public notice, due 
to the expense and difficulty of care and 
handling, such as used or obsolete 
charts, electric light bulbs, radio tubes, 
and resistors. 

§ 101-45.903 Destruction of surplus drugs, 
biologicals, and reagents. 

(a) Surplus drugs, biologicals, and 
reagents shall not be abandoned and the 
following shall be destroyed by the 
holding agency or State agency in 
accordance with the provisions of this 
§ 101-45.903: 

(1) Controlled substances, (i) 
Controlled substances in a deteriorated 
condition or otherwise unusable. 

(ii) Quantities of controlled 
substances determined to be surplus at 
one time and one place having an 
acquisition cost of less than $500. 

(iii) Controlled substances which have 
been offered for sale in accordance with 
the provisions of § 101-45.309-6 but for 
which no satisfactory or acceptable bids 
have been received. 

(2) Drugs, biologicals, and reagents, (i) 
Surplus drugs, biologicals, and reagents 
other than controlled substances 
determined by the holding agency or 
State agency to be unsafe because of 
deterioration or overage condition, in 
open or broken containers, or 
recommended for destruction by the 
Food and Drug Administration. 

(ii) Surplus drugs, biologicals. and 
reagents other than controlled 
substances which have been offered for 
sale in accordance with the provisions 
of § 101-45.309-7 but for which no 
satisfactory or acceptable bid or bids 
have been received. 
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(b) When surplus drugs, biologicals, 
and reagents, including controlled 
substances, are required to be destroyed 
by the holding agency or State agency, 
they shall be destroyed in such a 
manner as to ensure total destruction of 
the substance to preclude the utilization 
of any portion thereof. The destruction 
shall be in accordance with Federal. 
State, and local air and water pollution 
control standards. When major amounts 
are to be destroyed, the action shall be 
coordinated with local air and water 
pollution control authorities. For 
controlled substances, in addition to the 
requirements set forth herein, each 
executive agency and State agency shall 
comply with the provisions of 21 CFR 
1307.21 of Drug Enforcement 
Administration (DEA) regulations or 
with equivalent procedures approved by 
DEA. 

(c) Destruction of surplus drugs, 
biologicals, and reagents, including 
controlled substances shall be 
performed by an employee of the 
holding agency or State agency in the 
presence of two additional employees of 
the agency as witnesses to that 
destruction unless in the case of 
controlled substances the Regional 
Director of DEA directs otherwise. 

(d) When surplus drugs, biologicals, 
and reagents, including controlled 
substances, have been destroyed, the 
fact, manner, and date of the destruction 
and the type and quantity destroyed 
shall be certified to by the agency 
employee charged with the 
responsibility for that destruction. The 
two agency employees who witnessed 
the destruction shall sign the following 
statement which shall appear on the 
certification below the signature of the 
certifying employee: 

I have witnessed the destruction of the 
(controlled substances) (drugs, biologicals, 
and reagents other than controlled 
substances) described in the foregoing 
certification in the manner and on the date 
stated herein: 


Witness date 

Witness date 

(e) Items mentioned parenthetically in 
the statement contained in paragraph (d) 
of this section which are not applicable 
at the time of destruction shall be 
deleted from the statement. The signed 
certification and statement of 
destruction shall be made a matter of 
record and shall be retained in the case 
hies of the holding agency or State 
agency. 

75. Subpart 101-45.10 is added to read 

as follows: 


Subpart 101-45.10—Recovery of 
Precious Metals 

§ 101-45.1000 Scope of subpart. 

This subpart prescribes the policy and 
procedures for recovery of precious 
metals from articles of excess and 
surplus personal property. 

§ 101-45.1001 General. 

GSA is responsible for the initiation 
and development of Government-wide 
precious metals recovery programs, and 
for the issuance and administration of 
applicable contracts, except those 
issued and administered by DOD for 
precious metals recovery and refinement 
operations. Situations will occur where, 
in terms of economy, efficiency, and 
environmental quality, it is in the best 
interest of the Government to recover 
precious metals from articles of excess 
and surplus personal property instead of 
using other methods of disposal. GSA 
will determine when Government-wide 
recovery is appropriate on the basis of 
an evaluation of the supply-demand 
factor, the price of the commodity, the 
cost of recovering the precious metal, 
and applicable guidelines or regulations 
on pollution control. 

§ 101-45.1002 Agency responsibilities. 

Heads of executive agencies are 
responsible for establishing, 
maintaining, and pursuing a program for 
recovery of precious metals. The 
provisions of this § 101-45.1002 provide 
guidance with respect to surveys, 
reporting requirements, assignments of 
program monitors, and internal audits. 
Precious metals that may be designated 
for recovery include gold, silver, and 
metals in the platinum family. Examples 
of silver bearing scrap and waste 
include used photographic fixing (hypo) 
solution, photographic and X-ray film, 
silver alloys, and dental scrap. Other 
examples of precious metals bearing 
materials include electronic scrap, 

ADPE, welding and brazing wire, 
annodes, and batteries. Certain strategic 
and critical materials, lists of which are 
issued from time to time as provided in 
§ 101-14.106, may also be designated for 
recovery. 

§ 101-45.1002-1 Precious metals recovery 
surveys. 

Each agency shall identify those 
activities that generate silver or other 
precious metals (including used hypo 
solution, scrap film, and other precious 
metals bearing materials). Activities 
identified as generating precious metals 
bearing materials shall be surveyed to 
obtain information regarding actual or 
potential precious metals recovery. 
Estimates of potential recovery may be 


obtained through use of testing papers 
for hypo solution; various charts, tables, 
and scales for scrap film, assays of 
samples of precious metals bearing 
materials; or other acceptable methods 
of estimating potential precious metals 
contents. 

§ 101-45.1002-2 Agency reporting 
requirements. 

(a) Each agency shall submit a 
consolidated annual report (based on 
fiscal year) containing information 
regarding precious metals recovery to 
the Manager, Federal Precious Metals 
Recovery Programs, General Services 
Administration (F), Washington. DC 
20406. The consolidated report, 

Standard Form 291, Report of Activities 
Generating Precious Metals (interagency 
report control number 1529-GSA-A), 
shall be submitted within 45 calendar 
days after the end of the fiscal year. 
Agency requests for a waiver to the 
annual reporting requirement shall be 
submitted to the above GSA program 
manager for approval. 

(b) Section 101-45.4901-291 illustrates 
Standard Form 291, Report of Activities 
Generating Precious Metals. The report 
provides for specific information 
regarding the types of silver and other 
precious metals bearing materials 
processed or generated. The report 
requires information to be submitted as 
to the potential amount of precious 
metals to be recovered from the precious 
metals bearing material as well as the 
actual amount of precious metals 
recovered. Significant differences 
between the potential and actual 
amount of precious metals recovered 
shall be explained on Standard. Form 
291. When reporting estimated savings 
use either: the market value on the date 
of the transaction for material delivered 
to the DOD system; or amount of 
proceeds when material is sold under 
contract. All sales should be identified 
by contract number. Market value 
determination should be identified by 
source and date. 

§ 101-45.1002-3 Precious metals recovery 
program monitor. 

Each agency should designate an 
individual to monitor its precious metals 
recovery program. Responsibilities of 
the precious metals monitor should 
include conducting and coordinating 
surveys, implementing and improving 
recovery procedures; monitoring the 
agency’s recovery program; and 
submitting the consolidated annual 
report to GSA. 

§ 101-45.1002-4 Internal audits. 

Each agency should require periodic 
internal audits of its precious metals 
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recovery program. The internal audits 
should be of such frequency and scope 
as to provide for proper control over the 
recovery, storage, and disposition of 
precious metals bearing materials. 
Primary elements for review should 
include document control and record 
maintenance; storage facilities and 
security controls; methods of recovery 
and equipment operation; and 
procedures for recovering precious 
metals through service contracts or 
disposal through sales contracts. 

§ 101-45.1003 Recovery of silver from 
precious metals bearing materials. 

(a) Each agency should recover silver 
regardless of the quantity of used hypo 
solution or scrap film generated. 
Installations of a silver recovery unit 
consistent with the quantity of used 
hypo solution generated or storage of 
used hypo solution or scrap film until a 
processible quantity is obtained are two 
alternatives. If an activity generates 
small quantities of hypo solution and 
tests show that there is a minimal 
amount of silver per gallon of solution, 
arrangements should be made, to the 
extent feasible, with another activity in 
the area which is using a recovery unit 
to receive and process the hypo 
solution. When the actual amount of 
silver recovered is substantially less 
than the estimated amount potentially 
recoverable, agencies should fully 
document the reason for the substantial 
difference. 

(b) When recovery by an agency is 
not economically feasible and 
consolidation with other activities is not 
practical, the regional GSA Federal 
Supply Service Bureau serving the area 
or the Defense Logistics Agency (DLA) 
(in accordance with § 101-45.1004) 
should be contacted for assistance. If it 
is determined that silver recovery 
cannot be accomplished economically 
by Government-owned equipment or by 
a commercial recovery contractor, the 
hypo solution, scrap film, or other silver 
bearing materials should be disposed of 
in accordance with Part 101-45 in an 
environmentally acceptable manner. 

§ 101-45.1003-1 Guidelines for the 
recovery of silver-from used hypo solution 
and scrap film. 

The basic factors that determine the 
potential quantity of recoverable silver 
are: The amount of used hypo solution 
or scrap film generated; the amount and 
type of film processed; and the physical 
layout and available recovery 
equipment of the photographic facility. 
Since these factors may vary for each 
facility, a single method of recovery 
cannot be prescribed. 


§ 101-45.1003-2 Recovery of silver from 
used hypo solution. 

Used hypo solution should be 
processed to recover the maximum 
amount of silver from the solution, 
consistent with overall economic 
feasibility and environmental 
considerations. Recovery can be 
effected either by Government-owned 
equipment or through use of commercial 
recovery contracts. Various types and 
sizes of equipment using metallic 
replacement or electrolytic methods of 
recovery are available which permit 
economic silver recovery from both 
large and small quantities of used hypo 
solution. 

§ 101-45.1003-3 Recovery of silver from 
scrap film. 

Scrap film, the silver content of which 
varies according to the type of film and 
the degree of exposure, is a major 
source of recovered silver. One method 
of recovering silver from scrap film is by 
burning the film in specially designed 
and approved incinerators. The burning 
reduces the Film to high content silver 
bearing ash which can be economically 
processed to produce fine silver. 
Recovery onsite by controlled burning 
should only be accomplished at those 
activities or installations where 
approved facilities exist and the local 
code on burning permits it. A common 
alternative method of recovery is 
through periodic disposal of 
accumulated scrap film by sale in 
accordance with Part 101-45. 

§ 101-45.1004 Recovery and use of 
precious metals through the DOD Precious 
Metals Recovery Program. 

Civil agencies may use the DOD 
Precious Metals Recovery Program as 
prescribed in § 101-45.1004. 

§ 101-45.1004-1 Civil agency participation 
in the DOD Precious Metals Recovery 
Program. 

(a) Civil Agencies wishing to 
participate in the DOD precious metals 
recovery system should contact the 
Manager, DOD Precious Metals 
Recovery Program. Attention: DLA- 
SMP, Cameron Station, Alexandria, VA 
22314, for further information regarding 
the following plans: 

(1) Plan I. An appraisal or survey of 
the agency’s precious metals recovery 
potential and a recommendation as to 
appropriate recovery techniques and 
equipment; 

(2) Plan II. DLA acceptance of 
photographic wastes, excess, and other 
precious metals bearing materials at 
Defense Reutilization and Marketing 
Offices (DRMO’s) or other disposition 
sites; 


(3) Plan III. Disposition and shipping 
instructions for recovered precious 
metals bearing materials not authorized 
for acceptance at local DRMO’s; 

(4) Plan IV. Assistance and 
recommendations as needed in the 
administration and operation of the 
agency's precious metals recovery 
program including an appraisal or 
survey of recovery potential; the 
furnishing of recovery and other 
supporting equipment; and the 
prescribing of procedures for the 
security and disposition of precious 
metals bearing materials. This plan will, 
in most cases, require a formal 
Memorandum of Understanding 
between DLA and the participating 
agency. 

(b) Services addressed in the above 
plans will be provided to the extent that 
DLA resources permit. 

(c) DLA will provide recovered fine 
precious metals to participating agencies 
(those generating precious metals 
bearing scrap for the DOD Precious 
Metals Recovery Program) for use as 
Government Furnished Materials (GFM) 
or other authorized internal uses in 
accordance with § 101-45.1004-2. 

§ 101-45.1004-2 Use of DOD-recovered 
fine precious metals. 

To determine the need for recovered 
fine precious metals as GFM to reduce 
new procurement costs, each agency 
shall review procurements for which 
fine precious metals will be required by 
a contractor. Each agency having 
requirements for recovered fine precious 
metals as GFM or for other authorized 
internal uses should submit a request to 
the Commander. Defense Industrial 
Supply Center (DISC), Attention: DISC- 
OIBA/YC, 700 Robbins Avenue, 
Philadelphia, Pennsylvania 19111-5096. 
Recovered fine precious metals will be 
provided to agencies for use as GFM or 
for other authorized internal uses on a 
“as-needed-when-available" basis. 
There is a nominal charge for the 
recovered fine precious metals. 
Normally, the amount of recovered fine 
precious metals authorized for issue to 
individual civil agencies will not be 
restricted, except in those instances 
when the precious metals involved are 
not available in sufficient quantities to 
satisfy all requirements. No minimum 
ordering quantity is prescribed. 
Requiring activities should contact DISC 
to assure asset availability prior to the 
requisitioning of any quantity of 
precious metal other than silver. 
Advance inquiries for silver should be 
made only when requirements exceed 
5,000 troy ounces. 
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Subparts 101-45.11—101-45.46— 
[Reserved] 

Subpart 101-45.47—Reports 

76. Section 101-45.4701 is revised to 
read as follows: 

§ 101-45.4701 Performance reports. 

An annual report of the sale or other 
disposition of surplus personal property 
shall be submitted in duplicate to GSA 
within 60 calendar days after the close 
of each fiscal year, using Standard Form 
121, Annual Report of Utilization and 
Disposal of Excess and Surplus Personal 
Property. 

Subpart 101-45.48—Exhibits 

§101-45.4807 [Removed and Reserved] 

77. Section 101-45.4807 is removed 
and reserved. 

Subpart 101-45.49—Illustrations of 
Forms 

78. Section 101-45.4901-291 is added 
to read as follows: 

§ 101-45.4901-291 Standard Form 291, 
Report of Activities Generating Precious 

Metals. 

79. Section 101-45.4902(b) is revised to 
read as follows: 

§101-45.4902 GSA forms. 

# * * • * 

(b) GSA forms in this section may be 
obtained initially from the General 
Service Administration, National Forms 
and Publications Center, 4900 South 
Hemphill Street, Warehouse No. 4, Dock 
No. 1, Fort Worth, Texas 76115. Agency 
regional or Field offices should submit 
future requirements to their Washington 
headquarters office which will forward 
consolidated annual requirements to the 
General Services Administration 
(CAIR), Washington, DC 20405. 

80. Part 101-46 is revised to read as 
follows: 

PART 101-46—UTILIZATION AND 
DISPOSAL OF PERSONAL PROPERTY 
PURSUANT TO EXCHANGE/SALE 
AUTHORITY 

Sec. 

101-46.000 Scope of part. 

101-46.001 Definitions of terms. 

101-46.001-1 Acquire. 

101-46.001-2 Combat material. 

101-46.001-3 Exchange. 

101-46.001-4 Historic item. 

101-46.001-5 Replacement. 

101-46.002 Requests for deviation. 

Subpart 101-46.1—(Reserved] 

Subpart 101-46.2—Authorization 

101-46.200 General authorization. 

10146.201 Agency responsibilities. 


Sec. 

10140.201-1 Exchange or sale 
determination. 

101-46.201-2 Transfer and exchange 
between Federal agencies. 

101-46.202 Restrictions and limitations. 
101-46.203 Special authorizations. 

Subpart 101-46.3—Exchange and Sale 
Procedures 

101-46.300 Scope of subpart. 

101-46.301 Automatic data processing 
equipment (ADPE). 

101-46.302 Exchange procedures. 

10146.303 Sales methods and procedures. 
101-46.304 Availability of proceeds of sale. 
101-46.305 Reports. 

Subparts 101-46.4—101-46.46—(Reserved] 

Authority: Sec. 205(cJ, 63 Slat 390 (40 
U.S.C. 48G(c)). 

§ 101-46.000 Scope of part 
This part prescribes policies and 
methods governing the use by executive 
agencies of the exchange/sale authority 
of section 201(c) of the Federal Property 
and Administrative Services Act of 1949, 
63 Stat. 384, as amended (40 U.S.C. 
481(c)). It is applicable to all U.S. 
Government-owned personal property 
worldwide. 

§ 101-46.001 Definition of terms. 

For the purpose of this part, the 
following terras shall have the meanings 
set forth in this section. 

§ 101-46.001-1 Acquire. 

“Acquire” means procure, purchase, 
or obtain in any manner, including 
transfer and manufacture or production 
at Government-owned or operated 
plants and facilities. 

§ 101-46.001-2 Combat material. 

“Combat material” means arms, 
ammunition, and implements of war 
listed in the U.S. Munitions List (22 CFR 
Part 121). 

§101-46.001-3 Exchange. 

“Exchange” means to replace a 
nonexcess personal property item by 
trade or trade-in with the supplier of the 
replacement item when the value of the 
replaced item is used to reduce or offset 
the cost of the acquired item. The 
supplier may be a Government agency, 
commercial or private organization, or 
an individual. 

§ 101-46.001-4 Historic item. 

“Historic item” means property 
having added value for display purposes 
because of its historical significance that 
is greater than the fair market value of 
the item for continued use. Items that 
are commonly available and remain in 
use for their intended purpose, such as 
military aircraft still in use by active or 
reserve units, would not be regarded as 
historic items. 


§ 101-46.001-5 Replacement 

“Replacement” means and is limited 
to the process of acquiring property 
specifically to be used in place of 
property which is still needed but will 
no longer adequately perform all the 
tasks for which it was used. 

§ 101-46.002 Requests for deviations. 

Deviations from the regulations in this 
part shall only be granted by the 
Administrator of General Services (or 
designee). Requests for deviations shall 
be made in writing to the General 
Services Administration (FB), 
Washington, DC 20406, with a complete 
justification. A copy of the authorizing 
statement for each deviation, including 
the nature of the deviation, the reasons 
for such special action, and the 
Administrator or designee’s approval, 
will be available for public inspection in 
accordance with Subpart 101-50.3 of this 
title. 

Subpart 101-46.1—(Reserved) 

Subpart 101-46.2—Authorization 
§ 101-46.200 General authorization. 

Subject to the provisions of this part, 
in acquiring replacement personal 
property, similar items may be 
exchanged or sold and executive 
agencies are authorized to apply the 
exchange allowance or the proceeds 
from sale in such cases in total or in 
partial payment for the replacement 
property acquired. Any transaction 
carried out under this part shall be 
evidenced in writing. 

§ 101-46.201 Agency responsibilities. 

§ 101-46.201-1 Exchange or sale 
determination. 

Each agency considering exchange or 
sale of property under the provisions of 
this part shall determine in each case 
whether exchange or sale will obtain the 
greater return for the Government. All 
administrative and overhead costs shall 
be considered when estimating the 
return by either method. If the sales 
transaction for a line item processed 
under this part has estimated proceeds 
of less than $100, it is normally 
considered to be uneconomical. If 
exchange is also impractical or the 
exchange allowance is unreasonably 
low, the property should be declared 
excess and processed in accordance 
with Part 101^3. 

§ 101 46.201-2 Transfer and exchange 
between Federal agencies. 

(a) Executive agencies having 
property other than automatic data 
processing equipment (ADPE) that is 
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determined to be available for exchange 
or sale under this part shall, to the 
maximum extent practicable or 
economical and prior to any disposal 
action, solicit Federal agencies known to 
use or distribute this property and 
arrange for transfers thereto, except that 
no attempt need be made to obtain 
further utilization of property that is 
eligible for replacement in accordance 
with replacement standards prescribed 
in Subpart 101-25.4. GSA will solicit 
other agencies’ requirements for ADPE 
determined to be available for exchange 
or sale subsequent to reporting in 
accordance with FIRMR 201-33.011 (41 
CFR 201-33.011). 

(b) Executive agencies may exchange 
similar property with other Federal 
agencies and the Senate, the House of 
Representatives, the Architect of the 
Capitol and any activities under the 
Architect’s direction, the District of 
Columbia, and mixed-ownership 
Government corporations. 

(c) Transfers of personal property 
under this part shall be made upon such 
terms as shall be agreed to by the 
Federal agencies concerned (including 
those listed in paragraph (a) of this 
section). However, agencies offering 
property for transfer for further 
utilization within the Government shall 
not in any case require reimbursement 
of an amount greater than the best 
estimate of the gross proceeds if the 
property were to be sold on a 
competitive bid basis, or the dollar 
value offered on a trade-in basis. Funds 
shall be transferred in accordance with 
such terms, and the exchange allowance 
or other proceeds of transfer shall be 
applied in whole or part payment for 
personal property acquired. 

§ 101-46.202 Restrictions and limitations. 

(a) Items which are found in any of 
the Federal supply classification groups 
listed below are not eligible for handling 
under the provisions of this part. 

Federal Supply Classification Group Number 
and Identification 

10 Weapons. 

11 Nuclear ordnance. 

12 Fire control equipment. 

14 Guided missiles. 

15 Aircraft and airframe structural 
components. 

16 Aircraft components and accessories. 

17 Aircraft launching, landing, and ground 
handling equipment. 

20 Ship and marine equipment. 

22 Railway equipment. 

31 Bearings. 

32 Woodworking machinery and equipment, 
except lathes, milling machines, and 

8a ws, circular or band. 

34 Metalworking machinery, except drill 
presses, lathes, milling machines, and 
saws, circular or band. 


40 Rope, cable, chain, and fittings. 

41 Refrigeration, air conditioning, and air 
circulating equipment. 

42 Firefighting, rescue, and safety 
equipment. 

44 Furnace, steam plant, and drying 
equipment; and nuclear reactors. 

45 Plumbing, heating, and sanitation 
equipment. 

46 Water purification and sewage treatment 
equipment. 

47 Pipe, tubing, hose, and fittings. 

48 Valves. 

51 Hand tools. 

53 Hardware and abrasives. 

54 Prefabricated structures and scaffolding. 

55 Lumber, millwork, plywood, and veneer. 

56 Construction and building materials. 

68 Chemicals and chemical products, except 
medicinal chemicals. 

71 Furniture. 

75 Office supplies and devices, except 
cards, tabulating. 

83 Textiles, leather, furs, apparel and shoe 
findings, tents and flags. 

84 Clothing, individual equipment, and 
insignia. 

(b) The application of exchange 
allowances or proceeds of sale in whole 
or in part payment for personal property 
acquired is authorized only when all of 
the following conditions apply: 

(1) The item sold or exchanged is 
similar to the item acquired. Sufficient 
data shall be made a matter of record to 
establish that the acquired item and the 
replaced item were similar. Items are 
deemed similar when: 

(i) The replaced item and the acquired 
item are identical; 

(ii) The acquired item is designed and 
constructed for the same specific 
purpose as the replaced item, or both 
constitute parts or containers for 
identical or similar end items; or 

(iii) The acquired item and the 
replaced item both fall within a single 
category in the following list: 

Exchange/Sale Similarity List 
Agriculture products, processed foods, and 
forage. 

Ammunition and ammunition components. 
Animals and animal products. 

Batteries, storage. 

Cards, tabulating. 

Ditching machines. 

Dozer blades. 

Drill presses. 

Drugs, biologicals, and official reagents. 
Earth augers. 

Graders, self-powered and towed. 

Lathes. 

Machines, adding and calculating. 
Machines, dictating and transcribing. 
Machines, duplicating. 

Machines, punched card, bookkeeping, 
tabulating and accounting. 

Milling machines. 

Mixers, concrete, portable or truck 
mounted. 

Pile drivers. 

Plows, snow, motorized. 

Road rollers, wheeled and sheepsfoot. 


Saws, circular or band. 

Scrapers, earth moving, towed. 

Sedans, station wagons, coupes, 
limousines. 

Spreaders, aggregate and lime. 

Tractors, warehouse. 

Tractors, wheeled or crawler, with or 
without special attachments up to 65 h.p. 

Trailers, general purpose, multiple axle. 

Trailers, general purpose, single axle. 

Trailers, tank mounted. 

Trucks, forklift. 

Trucks, general purpose, cargo and 
construction. 12,500 GVW through 28.000 
GVW (including truck tractors, dump, 
multiple drive, etc.) 

Trucks, general purpose and utility, up to 
12,500 GVW (including suburbans, carryalls, 
and sedan deliveries). 

Trucks, straddle. 

Trucks, tank (special purpose trailer of 
which the tank is an integral part of the 
construction). 

Trucks, warehouse, platform, electric and 
gasoline powered. 

Typewriters, manual and electric. 

(2) The items sold or exchanged (with 
the exception of automatic data 
processing equipment to be exchanged 
by GSA) are not excess, and the items 
acquired are needed in the conduct of 
approved programs; 

(3) One item is to be acquired to 
replace one similar item. The only 
exceptions to the one-for-one rule shall 
be: 

(i) The items acquired must perform 
all or substantially all of the tasks in 
which the old items would otherwise be 
used; and 

(ii) The items sold or exchanged and 
the items acquired are parts or 
containers fer identical or similar end 
items. 

(4) There has been at the time of 
exchange or sale (or at the time of 
acquisition if it precedes the sale) a 
written administrative determination to 
apply the exchange allowance or 
proceeds of sale in acquiring property in 
accordance with this Subpart 101-46.2; 

(5) The transaction will foster the 
economical and efficient 
accomplishment of an approved 
program; and 

(6) The item to be exchanged or sold 
was acquired for official use and not for 
the principal purpose of exchange or 
sale. 

(c) This part shall not be construed to 
authorize: 

(1) The acquisition of personal 
property by an executive agency when 
such acquisition is not otherwise 
authorized by law. 

(2) The acquisition of personal 
property by an executive agency in 
contravention of: 
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(i) Any restriction upon the 
procurement of a commodity or 
commodities, or 

(ii) Any replacement policy or 
standard, prescribed by the President, 
the Congress, or by the Administrator of 
General Services. 

(3) The acquisition of personal 
property other than under a 
consolidated purchasing or stores 
program or Federal Supply Schedule 
contract where procurement under such 
program or contract is required by 
regulations or other directives 
prescribed by the Administrator of 
General Services. 

(4) The sale, transfer, or exchange of 
excess property (other than automatic 
data processing equipment to be 
exchanged by GSA) or surplus property 
under this part. 

(5) The sale, transfer, or exchange of 
strategic and critical materials, unless 
the provisions of § 101-14.103-2 are met. 

(6) The sale, transfer, or exchange of 
Nuclear Regulatory Commission- 
controlled materials (as defined in Part 
101-43} except in accordance with 
applicable regulations of the Nuclear 
Regulatory Commission (See 10 CFR 
Parts 30, 40, and 70). 

(7) The sale or exchange of controlled 
substances, except in accordance with 
Part 101-45. 

(8) The sale of personal property in 
new or unused condition under this part. 

(9) The sale, transfer, or exchange of 
scrap materials under this part, except 
in the case of scrap gold for fine gold. 

(10) Even though otherwise eligible, 
the exchange or sale of property which 
was originally acquired as excess or 
forfeited property, or from another 
source other than new procurement, 
unless such property has been placed in 
official use by the acquiring agency for a 
minimum of 1 year. Forfeited property 
placed in official use for less than 1 year 
may be exchanged or sold if the head of 
the agency certifies that a continuing 
valid requirement exists, but the specific 
item in use no longer meets that 
requirement, and that the exchange or 
sale meets all other requirements of this 
part. Property exchanged or sold subject 
to such certification shall be reflected 
separately on the annual report required 
by § 101-46.305. 

(11) The exchange or sale of property 
which is dangerous to public health or 
safety without first rendering such 
property innocuous or providing 
adequate safeguards therefor. 

(12) The exchange or sale of combat 
material pursuant to this part without 
first demilitarizing such property if such 
demilitarization is found by a fully 
authorized official of the executive 
agency concerned to be in the best 
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interest of public health, safety, or 
security. Such demilitarization may 
include rendering such property 
innocuous, stripping from it any 
confidential or secret characteristics, or 
making it unfit for military use. 
Demilitarization of property to be 
exchanged or sold shall be 
accomplished in such manner as to 
preserve so far as possible any civilian 
utility or commercial value of the 
property. 

(d) This part does not apply to 
materials in the National Defense 
Stockpile (50 U.S.C. 98-98h), or the 
Defense Production Act inventory (50 
U.S.C. App. 2093). 

§ 101-46.203 Special authorizations. 

(a) Notwithstanding any other 
provisions of this part, executive 
agencies may exchange, without 
monetary appraisal or detailed listing or 
reporting, books and periodicals in their 
libraries not needed for permanent use 
for other books and periodicals. 

(b) In acquiring items for historical 
preservation or display at Federal 
museums, executive agencies may 
exchange historic items in the museum 
property account without regard to the 
Federal supply classification group or 
the requirement in § 101^16.202 to 
replace items on a one-for-one basis, 
provided the exchange transaction is 
documented and certified by the agency 
head to be in the best interest of the 
Government and all other provisions of 
this part are met. The documentation 
must contain a determination that the 
item exchanged and the item acquired 
are historic items as defined in § 101- 
46.001-3. Historic items so exchanged 
shall be reflected separately on the 
annual report required by § 101-46.305. 

Subpart 101-46.3—Exchange and Sale 
Procedures 

§ 101-46.300 Scope of subpart 

This subpart prescribes the policies 
and methods governing the actual 
exchange or sale of property which 
qualifies in accordance with this part. 
Any property to be sold will be reported 
for sale to GSA or other authorized 
agency sales office as provided in Part 
101-45. This property will be reported in 
the same manner as surplus personal 
property but identified as replacement 
property subject to the same exemptions 
and exceptions on reporting as 
otherwise would be applicable to 
surplus personal property. 

§ 101-46.301 Automatic data processing 
equipment (ADPE). 

ADPE equipment that qualifies for 
exchange or sale in accordance with this 
part shall first be reported for possible 
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reutilization among Federal agencies as 
provided in P1RMR Part 201-33 (41 CFR 
Part 201-33). If not transferred for other 
reutilization among Federal agencies, 
ADPE may be exchanged or sold in 
accordance with this part. 

§ 101-46.302 Exchange procedures. 

(a) Most exchange transactions should 
occur when a vendor delivers a 
replacement item and removes the item 
replaced. This is the most efficient and 
cost effective exchange procedure 
because the item being replaced may 
remain in use up to the time the 
replacement item is delivered, when it is 
immediately removed by the vendor. 
Exchanges of items which are not in use 
or when delivery of the replacement 
item and removal of the item replaced 

• does not coincide generally involve 
additional storage, handling and 
administrative costs, and should be kept 
to a minimum. 

(b) An executive agency may 
internally reassign eligible items no 
longer needed by one organizational 
unit to another for use by the gaining 
unit for exchange with the supplier of a 
replacement item. Physical movement of 
the reassigned item is unnecessary 
when the supplier of the replacement 
item will accept it at the original 
location. An item reassigned for 
exchange purposes may also be 
delivered directly to the supplier of the 
replacement item to minimize storage 
and handling. 

§ 101-46.303 Sales methods and 
procedures. 

(a) The methods of sale, terms and 
conditions of sale, and forms prescribed 
in 101—45.304 shall also be used in the 
sale of replacement property, except 
that negotiated sales of surplus personal 
property as prescribed in 101-45.304-2 
are not applicable to the sale of property 
being replaced. Section 3709, Revised 
Statutes, as amended (41 U.S.C. 5), is 
applicable to such sales. 

(b) While it is the policy to sell 
property eligible for exchange or sale 
after publicly advertising for bids, such 
property also may be sold by GSA or 
the holding agency by negotiation, 
subject to obtaining such competition as 
is feasible, when: 

(1) The reasonable value involved in 
any one case does not exceed $500, or 

(2) Otherwise authorized by law. 

§ 101-46.304 Availability of proceeds of 
sale. 

Except as otherwise authorized by 
law, proceeds from sales of personal 
property disposed of pursuant to this 
part shall be accounted for in 
accordance with General Accounting 
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Office Policy and Procedures Manual for 
Guidance of Federal Agencies, Title 7, 
Fiscal Procedures, section 15.4. The 
requirements for a written 
administrative determination to 
establish that a bona fide replacement is 
involved are set forth in § 101-46.200. 
Procedures for the application of the 
proceeds from sale of the acquisition of 
similar items follow: 

(a) Sale of property before the 
purchase of replacement property. (1) 
When the property to be replaced is sold 
before the acquisition of the 
replacement property, the proceeds of 
such sales will be credited to the 
agency’s account, using Standard Form 
1081, Voucher and Schedule of 
Withdrawals, or Credits, or other 
approved forms. 

(2) The proceeds of such sales will be 
available for obligation for the 
acquisition of similar replacement items 
of personal property during the fiscal 
year in which the sale is made and for 
one fiscal year thereafter. 

(3) Proceeds of sales related to 
personal property for which an 
obligation for replacement has not been 
incurred during the period of availability 
following the date of sale, or sales 
proceeds which for other reasons an 
agency elects not to apply to 
replacement costs, shall be deposited to 
miscellaneous receipts account “2649 
Proceeds from sale of equipment and 
other personal property not otherwise 
classified," unless other disposition is 
authorized by law. 

(4) If it is determined at the time of 
collection that sales proceeds will not 
be applied to replacement acquisitions, 
the deposit should be made directly to 
the miscellaneous receipts account. 

(b) Sale of property after the purchase 
of replacement property. When the 
replaced property is sold after the 
acquisition of the replacement property, 
the proceeds of such sale may be 
deposited as a direct reimbursement 
credit to the appropriation previously 
charged for the replacement of similar 
items of personal property. 

(c) Application of proceeds . Executive 
agencies need not reassign property 
among their organizational units in 
order to apply sales proceeds from an 
eligible item sold from the property 
account of one organizational unit to the 
cost of a similar item acquired by 
another organizational unit of that 
agency. 

§ 101-46.305 Reports. 

(a) Within 90 calendar days after the 
close of each fiscal year, executive 
agencies shall submit a summary report 
in letter form on the transactions made 
under this part during the fiscal year 


except for transactions involving books 
and periodicals as follows: 

(1) Total acquisition cost of property 
exchanged with the exchange allowance 
and total acquisition cost for property 
sold with the proceeds shall be 
furnished in separate columns and 
further broken down by two-digit 
Federal supply classification groups. 

(2) Total acquisition cost for property 
acquired from any source other than 
new procurement which was 
subsequently exchanged or sold after 
being placed in official use for less than 
1 year pursuant to § 101-46.202(c)(10) 
and for historical items exchanged 
pursuant to § 101-46.203(b) shall be 
reflected separately by two-digit Federal 
supply classification groups. 

(3) These data shall also be separated 
into two categories by geographic 
location as follows: 

(i) The States of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, American Samoa, Guam, the 
Trust Territory of the Pacific Islands, 
and the Virgin Islands; and 

(ii) All other areas of the world. 

(b) The summaries shall not include 
any property that was initially 
designated for exchange/sale but which 
was transferred for further Federal 
utilization or was subsequently 
redesignated as excess or surplus 
property. 

(c) Reports shall be addressed to the 
General Services Administration (FB), 
Washington, DC 20406. 

(d) The report required by this 
regulation has been assigned 
interagency report control number 1528- 
GSA-AN in accordance with FIRMR 
201-45.6 (41 CFR 201-45.6). 

(e) Negative reports are required. 

Subparts 101-46.4—101-46.48— 
[Reserved] 

Dated: March 9.1988. 

T.C. Golden, 

Administrator of General Services. 

[FR Doc. 88-9778 Fiied 5-4-88; 8:45 am| 

BILLING CODE 6820-24-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
43 CFR Part 2 

Records and Testimony; Freedom of 
Information Act 

agency: Office of Hearings and 
Appeals, Interior. 
action: Final rule. 


SUMMARY: This document updates the 
current list of field offices of the Office 
of Hearings and Appeals in paragraph 3 
of Appendix B—Bureaus and Offices of 
the Department of the Interior, 43 CFR 
Part 2, as published in 52 FR 45584 
(November 30,1987), to reflect changes 
which have been effected heretofore. It 
removes the first listed field office of 
Administrative Law Judge in Louisville, 
KY, and the ninth listed field office of 
Administrative Law Judge (Indian 
Probate) in Portland, OR, these offices 
having been closed heretofore. It 
changes the location of the listed field 
office of Administrative Law Judge 
(Indian Probate) in Oklahoma City, OK. 
from Room 712 to Room 218, this change 
in location also having been effected 
heretofore. 

EFFECTIVE DATE: June 6, 1988. 

FOR FURTHER INFORMATION CONTACT: 

Frances A. Patton, (703) 235-3810 (not 
toll free). 

SUPPLEMENTARY INFORMATION: Since 
this is an action reflecting agency 
nanagement and changes of field offices 
which have previously been effected, 
the proposed rulemaking process is 
determined to be unnecessary and 
impractical. 

List of Subjects in 43 CFR Part 2 

Administrative practice and 
procedure, Classified information. 
Freedom of Information Act, Privacy 
Act. 

Therefore, under authority of the 
Secretary of the Interior contained in 5 
U.S.C. 301, paragraph 3 of Appendix B— 
Bureaus and Offices of the Department 
of the Interior. 43 CFR Part 2, is 
amended as follows: 

PART 2—(AMENDED! 

1. The authority citation for Part 2 
continues to read: 

Authority: 5 U.S.C. 301, 552 and 552a, 31 
U.S.C. 9701 and 43 U.S.C. 1460. 

Appendix B—(Amended] 

2. Paragraph 3 of Appendix B— 
Bureaus and Offices of the Department 
of the Interior, 43 CFR Part 2, is 
amended by removing the first listed 
field office of Administrative Law Judge 
in Louisville, KY, and the ninth listed 
field office of Administrative Law Judge 
(Indian Probate) in Portland, OR; and by 
changing the room number of the eighth 
listed field office of Administrative Law 
Judge (Indian Probate) in Oklahoma 
City. OK, from Room 712 to Room 218. 
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Date: April 21.1988. 

Rick Ventura. 

Assistant Secretary. Policy. Budget & 
Administration. 

[FR Doc. 88-10004 Filed 5-4-88; 8:45 am] 

BILLING CODE 4310-7*-*! 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 672 

1 Docket No. 71146-8001J 

Groundfish of the Gulf of Alaska 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of closure. 

summary: The Director, Alaska Region, 
NMFS (Regional Director), has 
determined that significant portions of 
the stablefish total allowable catches 
(TACs) allocated to hook-and-line gear 
in the Southeast Outside/East Yakutat 
and West Yakutat Districts of the 
Eastern Regulatory Area will be taken 
by May 2,1988. The Secretary of 
Commerce (Secretary), is, therefore, 
prohibiting directed fisheries for 
sablefish in these districts by persons 
using hook-and-line gear from 12:00 
noon on May 2,1988 through December 
31,1988. 

DATES: This notice is effective from 
12:00 noon on May 2,1988, Alaska 
Daylight Time (ADT), until midnight, 
Alaska Standard Time, December 31, 

1988. 

address: Comments should be 
addressed to Robert W. McVey, 

Director, Alaska Region (Regional 
Director), National Marine Fisheries 
Service, P.O. Box 021668, Juneau, Alaska 
99802. 

FOR FURTHER INFORMATION CONTACT: 

Ronald J. Berg, Fishery Management 
Biologist, NMFS, 907-586-7230. 
SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan (FMP) for 
Groundfish of the Gulf of Alaska 
governs the groundfish fishery in the 
Exclusive Economic zone in the Gulf of 
Alaska under the Magnuson Fishery 
Conservation and Management Act 
(Magnuson Act). Regulations 
implementing the FMP are at 50 CFR 
Part 672. Section 672.20(a) of the 
regulations establishes an optimum 
yield range of 116,000-000,000 metric 
tons (mt) for all groundfish species in 
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the Gulf of Alaska, which is further 
divided annually into total allowable 
catches (TACs) for each target 
groundfish species and species groups. 
For 1988, TACs were established for 
each of the target groundfish species 
and species groups and apportioned 
among the regulatory areas and 
districts. 

Section 672.2 of the regulations 
defines the Southeast Outside, East 
Yakutat (EYK), and West Yakutat 
(WYK) Districts of the Eastern 
Regulatory Area in the Gulf of Alaska. 
The TAC for sablefish is 6,500 metric 
tons (mt) in the combined Southeast 
Outside/East Yakutat (SE/EYK) District. 
The TAC for the WYK District is 4,900 
mt. Section 672.24(b)(1) of current 
regulations provides a auota for hook- 
and-line gear in the SE/EYK and WYK 
Districts equal to 95 percent of the 
TACs, or 6,180 mt and 4,660 mt, 
respectively. 

The National Marine Fisheries Service 
conducted a program that required 
vessels to register prior to starting 
fishing (53 FR 11297, April 6,1988). 

Based on the program, as many as 387 
hook-and-line vessels registered to fish 
in the Southeast Outside/East Yakutat 
District and as many as 123 vessels 
registered to fish in the West Yakutat 
District. 

In the SE/EYK district, the average 
fleet catch has been 141 mt per day 
during the period April 23-27. NMFS has 
set aside 300 mt of the 6,180 mt quota as 
bycatch that can be retained when 
fishing for other species, which leaves 
5,880 mt available in the directed 
fishery. As of April 28, 4,917 mt has been 
landed. Based on the catch rate through 
April 27, NMFS projects the catch will 
total about 5,620 mt by 12:00 noon on 
May 2. Of the 5,880 mt amount intended 
for a directed fishery, NMFS estimates 
that a balance of about 260 mt could 
’remain. Reports of deadloss resulting 
from lost gear or gear conflicts have 
been frequent but cannot be quantified. 
As a conservation measure, however, 
NMFS intends not to promote extra 
fishing time to harvest remaining quota 
in case deadloss has indeed been 
substantial. 

In the WYK district, the average fleet 
catch per day has been 146 mt during 
the period April 24-26. NMFS has set 
aside 200 mt of the 4,660 mt quota as 
bycatch that can be retained when 
fishing for other species, which leaves 
4,460 mt available in the directed 
fishery. As of April 27, 3.604 mt has been 
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landed. Based on the catch rate through 
April 26, NMFS projects that the 
remainder of the quota intended for the 
directed fishery will be taken as of 12:00 
noon on May 2. 

Therefore, pursuant to 
§ 672.24(b)(3)(i), the Secretary is 
prohibiting directed fishing for sablefish 
with hook-and-line gear in the SE/EYK 
and WYK Districts effective 12:00 noon, 
local time, May 2,1988. Under § 672.2 as 
amended by 53 FR 7938 (March 11,1988) 
and corrected at 53 FR 9773 (March 25. 
1988), directed fishing for sablefish with 
hook-and-line gear means, “fishing that 
is intended or can reasonably be 
expected to result in the catching, 
taking, or harvesing of quantities of 
sablefish that amount to 4 percent or 
more of the catch, take, or harvest, or 4 
percent or more of the total amount of 
groundfish or groundfish products on 
board at any time. It will be a rebuttable 
presumption that, when sablefish 
comprises 4 percent or more of the 
catch, take, or harvest, or 4 percent or 
more of the total amount of fish or fish 
products on board at any time such 
fishing was directed to fishing for 
sablefish.” 

This closure is effective after it has 
been publicized for 48 hours through 
procedures of the Alaska Department of 
Fish and Game under 5 672.22(a). but no 
earlier than May 2,1988. Public 
comments on this notice may be 
submitted to the Regional Director at the 
address above until May 17,1988. 

Classification 

Overharvesting of sablefish, which 
would increase the risk of overfishing of 
this species, will result unless this notice 
takes effect promptly. NOAA therefore 
finds for good cause that prior 
opportunity for public comment on this 
notice is contrary to the public interest 
and its effective date should not be 
delayed. This action is taken under 
§§ 672.22 and 672.24 and is in 
compliance with Executive Order 12291. 

List of Subjects in 50 CFR Part 672 

Fisheries, Reporting and 
recordkeeping requirements. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: May 2,1988. 

Ann D. Terbush, 

Acting Director. Office of Fishery r 
Conservation and Management. 

(FR Doc. 88-10035 Filed 5-2-88: 5:00 pm] 

BILLING CODE 3510-23-4! 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 987 

Expenses and Assessment Rate for 
Marketing Order Covering Domestic 
Dates Produced or Packed in 
Riverside County, CA 

agency: Agricultural Marketing Service, 
USDA. 

action: Proposed rule. 

summary: This proposed rule would 
authorize expenditures and establish an 
assessment rate under Marketing Order 
987 for the 1988-89 crop year established 
for that order. The proposal is needed 
for the committee to incur operating 
expenses during the 1988-89 crop year 
and to collect funds during that year to 
pay those expenses. This would 
facilitate program operations. Funds to 
administer this program are derived 
from assessments on handlers. 
date: Comments must be received by 
May 16,1988. 

address: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent in 
triplicate to the Docket Clerk, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2085-S, Washington, 

DC 20090-6456. Comments should 
reference the date and page number of 
this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
George J. Kelhart, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 

DC 20090-6456, telephone 202-475-3919. 
SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Order No. 
987 (7 CFR Part 987) regulating the 
handling of dates produced or packed in 
Riverside County, California. The order 
is effective under the Agricultural 
Marketing Agreement Act of 1937, as 


amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This proposed rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major’* 
rule under criteria contained therein. 

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposed rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entitled acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 26 handlers 
of California dates under this marketing 
order, and approximately 135 date 
producers in California. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having annual gross revenues for the 
last three years of less than $500,000, 
and small agricultural service firms are 
defined as those whose gross annual 
receipts are less than $3,500,000. The 
majority of the handlers and producers 
may be classified as small entities. 

Each marketing order administered by 
the Department of Agriculture requires 
that the assessment rate for a particular 
crop year shall apply to all assessable 
commodities handled from the beginning 
of such year. An annual budget of 
expenses is prepared by each 
administrative committee and submitted 
to the Department for approval. The 
members of the administrative 
committees are handlers and producers 
of the regulated commodities. They are 
familiar with the committee’s needs and 
with the costs for goods, services and 
personnel in their local areas and are 
thus in a position to formulate 
appropriate budgets. The budgets are 
formulated and discussed in public 
meetings. Thus, all directly affected 
persons have an opportunity to 
participate and provide input. 

The assessment rate recommended by 
each committee is derived by dividing 


anticipated expenses by expected 
shipments of the commodity (e.g., 
pounds. ton9, boxe9, cartons, etc.). 
Because that rate is applied to actual 
shipments, it must be established at a 
rate which will produce sufficient 
income to pay the committee’s expected 
expenses. Recommended budgets and 
rates of assessment are usually acted 
upon by the committee before a season 
starts, and expenses are incurred on a 
continuous basis. Therefore, budget and 
assessment rate approvals must be 
expedited so that the committees will 
have funds to pay their expenses. 

The California Date Administrative 
Committee unanimously recommended 
1988-89 crop year expenditures of 
$394,500 and an assessment rate of $1.30 
per hundredweight of assessable dates 
shipped under M.O. 987. In comparison. 
1987 fiscal year budgeted expenditures 
were $411,267 and the assessment rate 
was $1.30 per hundredweight. 

The major expenditure item this year 
is $350,000 for continuation of the 
committee’s market promotion program. 
A total $40,000 of this amount will be 
used to cover the salary and other 
expenses of the executive director hired 
to manage that program and the 
remaining $310,000 will be used to cover 
the cost of the promotion program. The 
industry is faced with a serious 
oversupply of product dates and the 
committee considers this program 
necessary to stimulate sales. 

The rest of the anticipated 
expenditures are for program 
administration which are budgeted at 
about last year’s amounts. Revenue for 
the 1988-89 season is expected to total 
$394,500. Such revenue consists of 
$390,000 in assessments based on 
shipments of 30,000,000 pounds of dates 
and $4,500 in interest 

The committee also recommends that 
any unexpended funds or excess 
assessments from the 1987-88 crop year 
be placed in its reserve. The committee 
expects any excess funds to be minimal 
and result in a reserve well within the 
maximum authorized under the order. 

While this proposed action would 
impose some additional costs on 
handlers, the costs are in the form of 
uniform assessments on all handlers. 
Some of the additional costs may be 
passed on to producers. However, these 
costs would be significantly offset by 
the benefits derived from the operation 
of the marketing order. Therefore the 
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Administrator of AMS has determined 
that this action would not have a 
significant economic impact on a 
substantial number of small entities. 

Based on the foregoing, it is found and 
determined that a comment period less 
than 30 days is appropriate because the 
budget and assessment rate approvals 
for the date program need to be 
expedited. This action must be in place 
soon so the committee can finalize its 
1988-89 promotion program. Programs of 
this sort require a substantial amount of 
lead time for planning. 

List of Subjects in 7 CFR Part 987 

Marketing agreements and orders. 
Dates, California. 

For the reasons set forth in the 
preamble, it is proposed that 7 CFR Part 
987 be amended as follows: 

PART 987—DOMESTIC DATES 
PRODUCED OR PACKED IN 
RIVERSIDE COUNTY, CALIFORNIA 

1. The authority citation for 7 CFR 
Part 987 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended: 7 U.S.C. 601-674. 

2. New § 987.333, is added to read as 

follows: 

§ 987.333 Expenses and assessment rate. 

Expenses of $394,500 by the California 
Date Administrative Committee are 
authorized, and an assessment rate of 
$1.30 per hundredweight of assessable 
dates is established, for the crop year 
ending September 30,1989. Unexpended 
funds from the 1987-88 crop year may be 
carried over as a reserve. 

Dated: April 29.1988. 

Robert C. Keeney, 

Deputy Director. Fruit and Vegetable 

Division. 

[FR Doc. 88-9914 Filed 5-1-88: 8:45 am) 

BILLING CODE 3410-02 -M 


Commodity Credit Corporation 

7 CFR Parts 1497 and 1498 

Payment Limitation and Foreign 
Persons Ineligible for Program 
Benefits 

agency: Commodity Credit Corporation 
(CCC) and Agricultural Stabilization 
and Conservation Service (ASCS), 

USDA. 

action: Notice to extend comment 

period. 


summary: This document extends the 
comment period from May 6,1988, to 
May 23,1988. for the proposed rule 
published in the Federal Register on 


April 6,1988 (53 FR 11474) concerning 
provisions of the Food Security Act of 
1985, as amended by the Agricultural 
Reconciliation Act of 1987, as included 
in the Omnibus Budget Reconciliation 
Act 1987, with respect to the application 
of maximum payment limitation 
provisions and payment eligibility 
provisions which are applicable to 
certain foreign individuals and entities. 
date: Comment period extended to May 
23,1988. 

FOR FURTHER INFORMATION CONTACT: 

Charles J. Riley, Section Chief, Cotton, 
Grain, and Rice Price Support Division, 
ASCS, USDA, P.O. Box 2415, 
Washington. DC 20013. 

SUPPLEMENTARY information: Several 
requests have been made to extend the 
comment period because of the 
complexity of the proposed rules. Due to 
the widespread applicability of these 
rules, it has been determined that it 
would be in the best interest of all 
interested parties and the Commodity 
Credit Corporation to extend the 
comment period to May 23.1988. 

Signed at Washington, DC on April 29, 

1988. 

Milton Hertz, 

Executive Vice President. Commodity Credit 
Corporation and Administrator. Agricultural 
Stabilization and Conservation Service. 

|FR Doc. 88-9982 Filed 5-4-88; 8:45 am) 

BILLING CODE 3410-05-M 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Parts 2, 51 and 60 

NEPA Review Procedures for Geologic 
Repositories for High-Level Waste 

agency: Nuclear Regulatory 

Commission. 

action: Proposed rule. 

summary: The Nuclear Regulatory 
Commission is proposing to revise its 
procedures for implementation of the 
National Environmental Policy Act 
(NEPA). The proposed rule would 
address the Commission’s role under 
NEPA in connection with a license 
application submitted by the 
Department of Energy with respect to a 
geologic repository for high-level 
radioactive waste (HWL). The changes 
are needed in order to reflect the 
provisions of the Nuclear Waste Policy 
Act of 1982 (NWPA), as amended. Under 
that Act, the Commission is required to 
adopt the Department’s environmental 
impact statement (EIS) to the extent 
practicable. The proposed rule, among 
other things, sets out the standards and 
procedures that would be used in 


determining whether such adoption is 
practicable. 

In summary, under the proposed rule: 

(1) The Commission will conduct a 
thorough review of DOE’s draft EIS and 
will provide comments to DOE regarding 
the adequacy of the statement. 

(2) If requested by Congress pursuant 
to the NWPA, the Commission will 
provide comments on DOE’s EIS to the 
Congress with respect to a State or 
Tribal notice of disapproval of a 
designated site. 

(3) The NRC will find it practicable to 
adopt DOE’s EIS (and any DOE 
supplemental EIS) unless: 

(a) The action proposed to be taken 
by the NRC differs in an 
environmentally significant way from 
the action described in DOE’s license 
application, or 

(b) Significant and substantial new 
information or new considerations 
render the DOE EIS inadequate. 

(4) The DOE EIS will accompany the 
application through the Commission’s 
review process, but will be subject to 
litigation in NRC's licensing proceeding 
only where factors 3(a) or 3(b) are 
present. 

In accordance with NWPA, the 
primary responsibility for evaluating 
environmental impacts lies with DOE, 
and DOE would therefore be required to 
supplement the EIS, whenever 
necessary, to consider changes in its 
proposed activities or any significant 
new information. 

dates: Comment period expires August 
3,1988. Comments received after August 
3.1988 will be considered if it is 
practical to do so, but assurance of 
consideration is given only for 
comments filed on or before that date. 
ADDRESSES: Submit written comments 
and suggestions to: Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, DC, 20555, 
Attention: Docketing and Service 
Branch. Copies of comments received 
may be examined at the NRC Public 
Document Room, 1717 H Street, NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

James R. Wolf, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone (301) 492-1641. 

SUPPLEMENTARY INFORMATION: 

Table of Contents 

Introduction 

The Pre-NWPR Licensing Framework 
The Nuclear Wate Policy Act of 1982 

Site Selection under the Nuclear Waste 
Policy Act 

NRC NEPA Responsibilities in Light of 
NWPA 
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Legislative History 

“Adoption” and the Nuclear Waste Policy 
Act 

The Preclusive Effect of Section 119 
The Nuclear Waste Policy Amendments Act 
of 1967 

The Proposed Rules 
Actions Requiring Preparation of 
Environmental Document 
Submission of Environmental Information 
Preparation of Environmental Impact 
Statements 

NEPA Procedure and Administrative 
Action 

Public Information 
Commenting 
Responsible Official 
Conforming Amendments 
Petition for Rulemaking 
Environmental Impact: Categorical Exclusion 
Paperwork Reduction Act Statement 
Regulatory Flexibility Certification 
List of Subjects in 10 CFR Part 2 
List of Subjects in 10 CFR Part 51 
List of Subjects in 10 CFR Part 60 
Issuance 

Introduction 

All agencies of the Federal 
Government are charged with the duty 
to interpret and administer the laws of 
the United States, to the fullest extent 
possible, in accordance with the policies 
set forth in the National Environmental 
Policy Act of 1969, as amended (NEPA). 
42 U.S.C. 4321 et seq. Under NEPA, the 
Nuclear Regulatory Commission is 
required to prepare an environmental 
impact statement (EIS) with respect to 
any major Federal action in which it is 
engaged that might significantly affect 
the quality of the human environment. 
The EIS contains a detailed statement of 
the environmental impacts of a 
proposed action, including adverse 
unavoidable effects resulting from its 
implementation, as well as an 
identification and environmental 
evaluation of alternatives to the 
proposed action. 

The Commission is responsible for the 
licensing and regulation of activities 
involving the possession of nuclear 
materials. Atomic Energy Act of 1954, as 
amended, 42 U.S.C. 2011 et seq. The 
Department of Energy (DOE) must 
obtain a license from NRC before 
disposing of high-level radioactive 
waste (HLW) in geologic repositories. 
Section 202, Energy Reorganization Act 
of 1974, 42 U.S.C. 5842. The licensing of 
DOE to receive and possess HLW at a 
geologic repository involves one or more 
major Federal actions which might 
significantly affect the quality of the 
human environment. Accordingly. NEPA 
requires the Commission to have an EIS 
(or multiple EIS’s if more than one major 
Federal action by NRC is involved) to 
accompany its decision process when it 
considers a license application from 


DOE involving HLW disposal. Further 
direction regarding NRC’s NEPA 
responsibilities is provided by the 
Nuclear Waste Policy Act of 1982 
(NWPA), as amended, 42 U.S.C. 10101 et 
seq. 

The Commission in 1984 promulgated 
revised regulations (10 CFR Part 51) to 
implement section 102(2) of NEPA, the 
section which, among other things, calls 
for the preparation of an EIS. 49 FR 9352, 
March 12,1984, and 49 FR 24512, June 14, 
1984. In issuing these regulations, the 
Commission noted that it had initiated a 
review of the licensing procedures 
applicable to geologic repositories in the 
light of the Nuclear Waste Policy Act 
and that the Commission would 
determine, as part of that review, 
whether further changes to 10 CFR Part 
51 are needed. On July 30.1986, the 
Commission promulgated certain 
amendments to 10 CFR Part 60. 51 FR 
27158. Those amendments deal with (1) 
the role of NRC during site screening 
and site characterization activities and 
(2) State, tribal, and public participation 
in NRC activities with respect to 
geologic repositories. In proposing those 
rules, the commission had noted that 
issues pertaining to NRC responsibilities 
under NEPA will require modifications 
to 10 CFR Part 51 and that such 
amendments would be the subject of a 
subsequent rulemaking. 50 FR 2579, Jan. 
17,1985. The statement of 
considerations accompanying the final 
amendments advised that Part 51 "will 
need to be changed—specifically to (1) 
define the alternatives that must be 
discussed in an environmental impact 
statement, (2) exempt the promulgation 
of the NRC licening requirements and 
criteria from environmental review 
under NEPA. and (3) set out procedures 
that will be followed by the Commission 
in determining whether or not to adopt 
the DOE EIS." 

As contemplated by its prior 
statements, the Commission now 
proposes amendments dealing with NRC 
implementation of NEPA in connection 
with Department of Energy geologic 
repositories. A full appreciation of these 
amendments requires an understanding 
of NEPA itself and the Commission’s 
original plans for meeting its NEPA 
responsibilities; an analysis of the text 
and legislative history of NWPA, and of 
the recent amendments thereto, with 
particular regard to the policies and 
procedures established by that law for 
the resolution of environmental issues; 
and, finally, the specific regulations the 
Commission would promulgate in order 
to implement the NWPA policies and 
procedures. These matters are examined 
in the following discussion. 


The Pre-NWPA Licensing Framework 

The Commission believes it will be 
helpful to outline the repository 
licensing procedure that it had approved 
before enactment of NWPA. As appears 
below, that procedure included a 
customary NEPA review of DOE’s 
license application. With that intention 
in mind, the Commission required DOE 
to characterize at least three sites and to 
provide certain timely information to the 
Commission regarding its site selection 
process. The Commission’s requirements 
had been promulgated before the 
passage of NWPA, and they were 
familiar to Congress. In some respects 
the new law tracked the Commission 
rules closely, in other cases, however, 
there were marked differences, and from 
these differences a modification of 
policy can be inferred. A review of the 
pre-NWPA framework is therefore 
essential. 

To begin this review with 
fundamental considerations, it is first 
noted that the Atomic Energy Act of 
1954 charges the Commission with 
several types of licensing responsibility. 
One class of Commission action is 
materials licensing. Under its statutory 
authority, the Commission prescribes 
such rules as it finds to be needed to 
assure that persons possess and use the 
regulated materials in a manner that 
protects public health and safety and is 
not inimical to the common defense and 
security. DOE’s disposal of HLW at a 
geologic repository is subject to this 
materials licensing authority of the 
Commission. The Commission several 
years ago determined that it would be 
necessary, to protect health and safety, 
to review DOE’s plans with respect to a 
geologic repository before 
commencement of construction. 46 FR 
13971, Feb. 25,1981 (final licensing 
procedures). Accordingly, DOE may not 
commence construction of a geologic 
repository unless it has first filed a 
license application and obtained the 
Commission's construction 
authorization. 10 CFR 60.3(b). A 
construction authorization is not itself a 
license, since it does not authorize 
possession or use of nuclear materials, 
but DOE’s failure to comply with the 
requirement to apply for and to obtain 
construction authorization constitutes 
grounds for denial of the license that 
DOE would later need in order to 
receive high-level waste at the 
repository. Moreover, the Commission 
may, if necessary, issue orders to secure 
compliance with construction 
authorization conditions and to protect 
the integrity of the repository. 46 FR 
13971. 
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In the pre-NWPA licensing 
framework, the Commission specified 
that an environmental report prepared 
in accordance with 10 CFR Part 51 was 
to accompany the license application. 10 
CFR 60.21(a). The environmental report 
was to discuss relevant NEPA 
considerations. In particular, as 
provided by this regulation, 10 CFR 
51.40(d)(1983): 

The discussion of alternatives shall include 
site characterization data for a number of 
sites in appropriate geologic media so as to 
aid the Commission in making a comparative 
evaluation as a basis for arriving at a 
reasoned decision under NEPA. Such 
characterization data shall include results of 
appropriate m wtu testing at repository depth 
unless the Commission finds with respect to a 
particular site that 9uch test&g is not 
required. The Commission considers the 
characterization of three sites representing 
two geologic media at least one of which is 
not salt to be the minimum necessary to 
satisfy the requirements of NEPA. (However, 
in light of the significance of the decision 
selecting a stfe for a repository, the 
Commission folly expects the DOE to submit 
a wider range of alternatives than the 
minimum required here.) 

Failure to provide the specified site 
characterization data would constitute 
grounds for denial of a license 
application. 10 CFR 2.101(f)(4). If DOE 
had prepared its own EIS, that 
document could be submitted so long as 
it contained the information called for 
by the regulation; the Commission 
noted, however, that it could not be 
bound to accept judgments arrived at by 
DOE in its EIS. 46 FR 13973. 

NRC was to publish notices of the 
availability of the environmental report 
and of its intent to prepare an 
environmental impact statement. 10 CFR 
51.50(a), (b)(1983). An environmental 
impact statement would be required 
before issuance of a construction 
authorization, 10 CFR 51.5(a)(ll)(1983); 
and an EIS might also be determined to 
be necessary for issuance of the license 
to possess high-level waste at a 
repository, id at 5 51.5(b)(ll). or to 
terminate such license, id. at 
§ 51.5(b)(10). The EIS prepared before 
construction would be supplemented 
prior to issuance of a license to take 
account of any substantial changes in 
the activities proposed to be carried out 
or significant new information regarding 
the environmental impacts of the 
proposed activities, idl at § 51.41. 

Whenever an EIS was required, it was 
first to be distributed as a draft and, 
after receipt of comments, NRC would 
then prepare a final EIS which would 
respond to any responsible opposing 
view not adequately discussed in the 
draft. The draft and final statements, 
and comments received, were to 


accompany the application through the 
Commission’s review processes. Ibid. 
(reference to §§ 51.22-51.26). In an 
adjudicatory hearing, as is required 
before issuance of construction 
authorization for a repository, the NRC 
staff was to offer the final EIS in 
evidence. Any part to the proceeding 
could have taken a position and offered 
evidence on NEPA issues. As a result of 
the hearing, the Commission could have 
arrived at findings and conclusions 
different from those in the final EIS 
prepared by the staff, and the final EIS 
would have been deemed modified to 
that extent. Id. at § 51.52(b). 

Upon review and consideration of an 
application and environmental report, a 
construction authorization could have 
been issued if the following 
environmental standard was met: 

That, after weighing the environmental, 
economic, technical and other benefits 
against environmental costs and considering 
available alternatives, the action called for is 
issuance of the construction authorization, 
with any appropriate conditions to protect 
environmental values. 10 CFR 60.31(c). 

While the Commission’s formal NEPA 
determination would thus have been 
made in the course of licensing 
proceedings, the regulation Buenos 
Aires, Argentinas provided further for 
NRC involvement at an even earlier 
stage—namely, at the time of site 
characterization. Site characterization is 
a program of exploration and testing 
that includes specified activities “to 
determine the suitability of the site for a 
geologic repository." 10 CFR 
60.2(p}(1983). It is needed not only to 
determine whether defects are present, 
but also to determine specific properties 
such as homogeneity, porosity, the 
extent of fracturing and jointing, and 
thermal response of the rock. Site 
characterization data are needed so as 
to provide a satisfactory basis for 
arriving, with confidence, at the 
technical judgments underlying the 
Commission’s initial licensing decision. 
44 FR 70410, Dec. 6.1979 (proposed 
licensing procedures). The Commission 
noted its belief that it would be 
necessary for DOE to carry out site 
characterization at three or more sites in 
two (or more) geologic media, at least 
one of which is not salt. Such a program 
of multiple site characterization would 
provide the only effective means by 
which NRC could make a comparative 
evaluation of alternatives as a basis for 
arriving at a reasoned decision under 
NEPA. It was estimated that $30,000,000 
represented the upper limit for the “at 
depth” portion of site characterization in 
soft rock, with a limit of up to about 
$40,000,000 in hard rock. 46 FR 13972-73. 


The Commission regulations called 
upon DOE to submit, in advance of site 
characterization, a Site Characterization 
Report, which would have been 
reviewed informally by NRC. In addition 
to describing the site to be characterized 
and the proposed site characterization 
program, the report would have included 
several items of information pertaining 
to site selection, specifically: 

• The criteria used to arrive at the 
candidate area. 

• The method by which the site was 
selected for site characterization. 

• Identification and location of 
alternative media and sites at which site 
characterization is contemplated. 

• A description of the decision 
process by which the site was selected 
for characterization, including the 
means used to obtain public, Indian 
tribal and State views during selection. 
10 CFR 60.11 (1983). The Commission 
found the inclusion of plans for 
considering alternative sites to be 
necessary so that NRC could call to the 
attention of DOE, in a timely manner, 
additional information that might be 
needed by the Commission in reviewing 
a license application in accordance with 
NEPA. 46 FR 13972. (Also, in the 
preamble to the proposed licensing 
procedures, the Commission had 
discussed the requirement that DOE 
describe the site selection process, and 
State involvement therein. The 
Commission noted its belief, in this 
connection, that many issues, “including 
the NEPA questions related to 
alternatives and alternative sites,” 
would be more easily resolved if State 
concerns were identified and addressed 
at the earliest possible time. 44 FR 
70412.) 

The Nuclear Waste Policy Act of 1982 

[Note: Under this heading, the Commission 
reviews its NEPA responsibilities under the 
Nuclear Waste Policy Act, as originally 
enacted; that is, this discussion does not 
reflect the 1987 amendments. The 1987 
changes»which will be analyzed below 
(under the heading "Nuclear Waste Policy 
Amendments Act of 1987"), were not 
intended to alter the duties of the 
Commission with respect to NEPA; and it is 
therefore in order to review the pre-1987 
situation in order to understand the 
Commission’s role. All citations in this part of 
this notice are to NWPA as codified as of 
January 1,1987.J 

Congress established Federal policy 
for civilian radioactive waste disposal in 
the Nuclear Waste Policy Act of 1982 (42 
U.S.C. 10131 et seq.). The Commission's 
responsibilities for radiological safety, 
under prior law, were recognized and 
confirmed—most clearly in the express 
provision in section 114(f) that "Nothing 
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in this Act shall be construed to amend 
or otherwise detract from the licensing 
requirements of the Nucler [sic] 
Regulatory Commission as established 
in title II of the Energy Reorganization 
Act of 1974 (Pub. L. 93-438).” 42 U.S.C. 
10134(f). 

The statute provides for a licensing 
process that conforms closely to the 
preexisting framework of 10 CFR Part 
60. NWPA thus requires DOE to carry 
out a program of site characterization, 
after first submitting to NRC a general 
plan for site characterization activities 
(along with certain information 
regarding waste form or packaging as 
well as a conceptual repository design). 
Section 113(b)(1), 42 U.S.C. 10133(b)(1). 
This corresponds closely to the Site 
Characterization Report provision of 
Part 60.10 CFR 60.11(a) (1982); notably, 
however, the NEPA-related requirement 
of the regulation that DOE include site 
screening and selection information in 
its submission was omitted. (As 
discussed below, the site screening and 
selection information must be identified 
in a separate document—the 
environmental assessment—which does 
not require NRC review.) 

As provided earlier in Part 60, an 
application is to be submitted in 
advance of construction. This is to be 
followed by Commission review in 
accordance with the laws applicable to 
such applications and a decision 
approving or disapproving the issuance 
of a construction authorization. Section 
114 (b), (d), 42 U.S.C. 10134 (b). (d). In 
addition to its action on applications for 
construction authorization, the 
Commission would review, and approve 
or disapprove, applications for licenses 
to receive and possess the waste (and 
spent fuel) in a respository and 
applications for closure and 
decommissioning. See section 121(b), 42 
U.S.C. 10141(b). For the corresonding 
provisions of NRC regulations, see 10 
CFR 60.31 (construction authorization), 
60.41 (license to receive and possess), 
and 60.51 (license amendment for 
permanent closure). 1 


1 One difference betweeen the language of NWPA 
and Part 60 is worthy of note: that the statute 
differentiates between an application for 
construction authorization and an application for a 
license, whereas the regulation had referred, and 
continues to refer, solely to an application for a 
license to receive and possess waste (to be filed 
prior to construction). The Commission considers 
this differentiation to lack any substantive 
significance. In the view to the Commission, the 
information it needs in order to be able to consider 
the issuance of a construction authorization is 
generally the same as w’ll be needed prior to 
issuance of the license to receive and possess HLW. 
For this reason, the Commission regulations call for 
the application to be as complete as possible in the 
light of information that is reasonably available at 
the time of docketing—i.e. prior to commencement 


The Nuclear Waste Policy Act also 
confirmed the Commission’s most 
important stated position with respect to 
compliance with NEPA. In its 
regulations, cited above, the 
Commission had construed NEPA's 
direction to consider reasonable 
alternatives as constituting a mandate to 
characterize at least three sites, in at 
least two geologic media. Although 
establishing new procedures, NWPA 
followed precisely the same substantive 
approach. 

Site Selection Under the Nuclear Waste 
Policy Act 

The Nuclear Waste Policy Act 
directed the development of two 
geologic repositories. This section will 
describe the process leading to the 
selection of a site for the First repository. 
The process for a second repository was 
generally the same, except that the 
statutory dates for particular actions 
were several years later. 

The site selection process, as carried 
out by DOE, began with the 
identification of States with “potentially 
acceptable sites”—sites at which DOE, 
after geologic studies and field mapping, 
was to undertake preliminary drilling 
and geophysical testing for the 
definition of site location. DOE was 
required to notify States involved, and 
affected Indian tribes, of the 
identification of such sites. Section 
116(a), 42 U.S.C. 10136(a). DOE 
identified nine potentially acceptable 
sites for the first repository and 
provided notice to the six States in 
which such sites were located. 

Before the selection process could 
move any further, DOE had to issue 
“general guidelines for the 
recommendation of sites for 
repositories.” NWPA provided that, 
under the guidelines, DOE would need 
to consider the various geologic media 
in which sites may be located and, to 
the extent practicable, to recommend 
sites in different geologic media. The 
guidelines were to specify factors that 
qualify or disqualify a site from 
development as a repository; among the 
factors specified by the law were certain 
nonradiological environmental concerns 
as well as considerations related to the 
isolation of the radionuclides in the 
waste. NWPA required DOE. prior to 
issuance of the guidelines, to consult 
with the Council on Environmental 
Quality, the Environmental Protection 


of construction. 10 CFR 60.24(a). Accordingly, the 
Commission intends to retain its requirement of a 
unitary application: it is not required to. and it does 
not propose to. modify its rules to provide 
separately for applications for construction 
authorization on the one hand and a license to 
receive waste on the other. 


Agency, the Geologic Survey, and 
interested Governors. DOE was also 
required to obtain the concurrence of 
the Commission in the guidelines. 
Section 112(a), 42 U.S.C. 10132(a). 
Guidelines have been issued by DOE. 49 
FR 47714, Dec. 6,1984. The concurrence 
of the Commission in the guidelines was 
published in the Federal Register on July 
10,1984. 49 FR 28130. 

DOE was directed, following issuance 
of the guidelines and consultation with 
the governors of affected States, to 
nominate at least 5 sites determined to 
be suitable for site characterization. 
Section 112(b)(1)(A), 42 U.S.C. 
10132(b)(1)(A). Nomination had to be 
preceded by public hearings near the 
site, on which occasions residents of the 
area would be solicited with respect to 
issues that should be addressed by DOE 
in its environmental assessment and site 
characterization plan. Section 112(b)(2), 
42 U.S.C. 10132(b)(2). Also, before 
nomination DOE was required to notify 
the States or affected Indian tribes of its 
intent to nominate a site and of the basis 
for such nomination. Section 
112(b)(1)(H), 42 U.S.C. 10132(b)(1)(H). 
The nomination itself needed to be 
accompanied by an environmental 
assessment, which set out the basis for 
nomination and which discussed the 
probable impacts of site 
characterization activities. The 
environmental assessment, to be made 
public, would contain an evaluation of 
the suitability of the site for site 
characterization under the general 
guidelines, an evaluation of the 
suitability of the site for development as 
a repository under each guideline that 
does not require site characterization as 
a prerequisite for application, an 
evaluation of the effects of site 
characterization on the public health 
and safety and the environment, a 
comparative evaluation with other sites 
that have been considered, a description 
of the decision process by which the site 
was recommended, and an assessment 
of the regional and local impacts of 
locating the repository at the site. The 
sufficiency of an environmental 
assessment with respect to these 
matters was subject to the judicial 
review provisions of the statute, which 
generally require petitions for review to 
be filed within 180 days after the action 
involved. Section 112(b)(1) (E through 
G), 119; 42 U.S.C. 10132(b)(1) (E through 
G), 10139. On May 28,1986, DOE 
released final environmental 
assessments on five potential repository 
sites (at Yucca Mountain, Nevada; Deaf 
Smith County, Texas; the Hanford 
Reservation, Washington; Richton 
Dome. Mississippi; and Davis Canyon, 
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Utah). (The NRC staff had previously 
reviewed and commented on the draft 
environmental assessments for these 

sites.) 

Subsequent to site nomination, DOE 
was required to recommend to the 
President three of the nominated sites 
for characterization as candidate sites. 
Section 112(b)(1)(B), 42 U.S.C. 
10132(b)(1)(B). Upon arrival of the 
candidate sites, the States and affected 
Indian tribes were to be notified. Section 
112(c), 42 U.S.C. 10132(c). On May 28, 
1986, the Secretary of Energy formally 
recommended the sites in Nevada, 

Texas, and Washington, and these 
recommendations were approved by the 
President 

Before sinking shafts at an approved 
site, DOE is to submit to the States and 
affected Indian tribes—and, in this 
instance to the Commission as well—for 
their review and comment, a general 
plan for site characterization activities, 
a description of the possible form or 
packaging of the waste, and a 
conceptual repository design. The 
general plan is to describe the site, the 
proposed site characterization activities, 
plans for decommissioning a site that is 
determined to be unsuitable (and plans 
for investigation of significant adverse 
environmental impacts of site 
characterization), the criteria to be used 
to determine site suitabililty (i.e., the 
siting guidelines), and other information 
related to site characterization activities 
required by the Commission. Section 
113(b). 42 U.S.C. 10133(b). Congress has 
declared that site characterization 
activities shall not require the 
preparation of an environmental impact 
statement, or other environmental 
review under NEPA. Section 113(d), 42 
U.S.C. 10133(d). However. DOE is to 
hold public hearings near a site, and to 
receive comments of residents of the 
area with respect to the site 
characterization plan. Section 113(b)(2). 
42 U.S.C. 10133(b)(2). And those 
comments, as well as those received on 
the environmental assessments, are to 
be considered by DOE. DOE, in 
consultation with the States and 
affected Indian tribes (but not 
specifically the Commission), is to 
conduct site characterization activities 
in a manner that minimizes significant 
adverse environmental impacts 
identified in the comments. Section 
113(a), 42 U.S.C. 10133(a). DOE is to 
report periodically to the Commission 
and to States and affected Indian tribes 
on the progress of site characterization 
and the information developed to date. 
Section 113(b)(3), 42 U.S.C. 10133(b)(3). 

Under NWPA, the selection process 
was to continue with the identification 


of one site for development of a 
repository. DOE was required to hold 
hearings near that site, and it was also 
required to complete site 
characterization not only for that site 
but for at least two other sites as well. 
DOE might recommend to the President 
that he approve the site where hearings 
were held. The recommendation, notice 
of which would be given to States and 
affected Indian tribes, was to be 
accompanied by a description of the 
proposed repository and waste form or 
packaging: a discussion of data, 
obtained in site characterization 
activities* relating to the safety of the 
site; a final environmental impact 
statement, together with comments 
made concerning such statement by the 
Commission and others; preliminary 
Commission comments regarding the 
sufficiency of data for inclusion in a 
license application; comments of States 
and affected Indian tribes, with DOE’s 
response; and an impact report prepared 
by States or affected Indian tribes 
requesting financial or technical 
assistance, to mitigate impacts. Section 
114(a)(1), 42 U.S.C. 10134(a)(1). Subject 
to a good cause exception, the EIS might 
only be reviewed by the courts if a 
petition is filed within 180 days after the 
date of the decision concerned (i.e., 
presumably, the recommendation to the 
President). Section 119(a)(1)(D), 42 
U.S.C. 10139(a)(1)(D). The alternative 
sites to be considered in the EIS would 
consist of three sites at which 
characterization has been completed 
and DOE has made a preliminary 
determination of their suitability for 
development as repositories under the 
guidelines issued earlier. Section 114(f), 
42 U.S.C. 10134(f). 

The President might submit to 
Congress a recommendation of a site 
that had previously been recommended 
to him by DOE. By law, the President’s 
recommendation would not require the 
preparation of an EIS or other NEPA 
environmental review. Section 114(a), 42 
U.S.C. 10134(a). A State might 
disapprove a site recommended by the 
President, by giving notice of such 
action to Congress. Any such notice of 
disapproval is to be accompanied by a 
statement of the State’s reasons. Section 
116(b), 42 U.S.C. 10136(b). In the case of 
a site on a reservation, the affected 
Indian tribe might submit such a notice 
of disapproval Section 118(a), 42 U.S.C. 
10138. The President’s recommendation 
would then become effective only if 
Congress passes a resolution approving 
the site, and such resolution thereafter 
becomes law. Section 115(c). 42 U.S.C. 
10135(c). In considering a notice of 
disapproval. Congress might obtain 


comments of the Commission, but the 
provision of comments would not bind 
the Commission with respect to any 
licensing action Section 115(g), 42 U.S.C. 
10135(g). 

If the site designation becomes 
effective—by virtue of a State or Tribe’s 
failure to disapprove within the 
specified times or by virtue of the 
Congressional override of the State’s or 
Tribe’s notice of disapproval—DOE was 
directed then to submit its application to 
the Commission. Section 114(b), 42 
U.S.C. 10134(b). The Commission was to 
consider an application in accordance 
with the laws applicable thereto. 

Section 114(d), 42 U.S.C. 10134(d). 

If DOE’s application is acceptable, the 
site selection process would then end, 
subject to judicial review, with the 
Commission’s issuance of a construction 
authorization. 

NRC NEPA Responsibilities in Light of 
NWPA 

The Nuclear Waste Policy Act of 1982 
generally preserves the Commission’s 
obligation to comply with NEPA. 
Nevertheless, the scope of the inquiry 
and the standards and procedures to be 
applied in arriving at findings in 
accordance with NEPA are clearly 
influenced by the express and implied 
mandates of the later statute. The 
import of NWPA is especially forceful in 
relation to site selection, but the 
Commission regards the statute as 
having a pervasive effect upon all of its 
NEPA responsibilities. 

First, there are several express 
provisions of NWPA that narrow the 
range of alternatives that must be 
considered in the environmental impact 
statement, especially for the first 
repository. Thus, DOE’s compliance 
with the procedures and requirements of 
the Nuclear Waste Policy Act “shall be 
deemed adequate consideration of the 
need for a repository, the time of the 
initial availability of a repository, and 
all alternatives to the isolation of high- 
level radioactive waste and spent 
nuclear fuel in a repository.” Even more 
forcefully, the 1982 Act declares that 
any EIS prepared with respect to the 
first repository shall not consider the 
need for a repository or nongeologic 
alternatives to the site; and the 
alternative sites to be considered are 
those candidate sites (three in the case 
of the first repository, and at least three 
in the case of subsequent repositories) 
with respect to which site 
characterization has been completed 
and the Secretary of Energy has made a 
preliminary determination that such 
sites are suitable for development of 
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repositories. Section 114(f), 42 U.S.C. 
10134(f). 

In addition, section 114(f) directs the 
Commission to adopt DOE’s EIS “to the 
extent practicable.“ As a minimum, this 
requires the Commission to give 
substantial weight to the findings of 
other bodies, where relevant to the 
determinations to be made by the 
Commission itself. This is consistent 
with prior practice. For example, in 
Public Service Company of New 
Hampshire (Seabrook Station, Units 1 
and 2), CLI-77-8, 5 NRC 503, 527 (1977), 
the Commission observed that a 
competent and responsible state 
authority’s approval of the 
environmental acceptability of a site or 
a project after extensive and thorough 
and environmentally sensitive hearings 
is properly entitled to such substantial 
weight in the conduct of its own NEPA 
analysis. Similarly, to the extent that 
Congress has enacted legislation 
approving a specific project, an agency’s 
obligation to discuss alternatives in its 
EIS is relatively narrow; although the 
“rule of reason’’ applies, such action 
does have a bearing on what is 
considered a reasonable alternative and 
a reasonable discussion. Izaak Walton 
League v. Marsh, 655 F.2d 346, 372 (D.C. 
Cir. 1981), citing Sierra Club v. Adams , 
578 F.2d 389, 396 (D.C. Cir. 1978). The 
concept of adoption, as it appears in 
NWPA, is examined more fully below. 

The Nuclear Waste Policy Act 
provides that adoption of the EIS shall 
be deemed to satisfy the Commission’s 
NEPA responsibilities “and no further 
consideration shall be required.” While 
the purpose of this provision is not 
entirely clear, it appears to counsel 
against the wide-ranging independent 
examination of environmental concerns 
that is customary in NRC licensing 
proceedings. 

The final limitation on the 
Commission’s consideration of NEPA 
issues stems from the judicial review 
provisions of the Nuclear Waste Policy 
Act. Section 119, 42 U.S.C. 10139 
provides for the United States courts of 
appeals to have original and exclusive 
jurisdiction over any civil action for 
review of any environmental impact 
statement prepared with respect to a 
geologic repository and imposes a 
deadline of 180 days (with certain 
exceptions) for commencing such an 
action. Thus, a review of the adequacy 
of DOE’s environmental impact 
statement must be sought, if at all, 
within 180 days after the Secretary has 
made a site recommendation to the 
President. As a minimum, any judicial 
findings with respect to the adequacy of 
the EIS prepared by DOE would be 


entitled to substantial weight in the 
Commission’s deliberations. But this 
statement is incomplete. As explained 
below, if the EIS prepared by DOE has 
been adjudged to be adequate for 
purposes of the site recommendation 
made by the Department, further 
litigation of the issues in NRC 
adjudications would be precluded under 
the doctrine of collateral estoppel. 
Toledo Edison Co. (Davis-Besse Nuclear 
Power Station, Units 1, 2, and 3) ALAB- 
378, 5 NRC 557, 561 (1977). And, if an 
issue bearing upon the adequacy of that 
EIS could have been raised, but was not 
raised in a timely manner, the deadline 
for commencing action set out in section 
119 operates to bar a challenge at a later 
date in NRC licensing proceedings. 

In the light of the policies and 
procedures established by the Nuclear 
Waste Policy Act, the Commission 
regards the scope of its NEPA review to 
be narrowly constrained, with those 
issues that were ripe for consideration 
after issuance of DOE’s EIS being 
excluded from independent 
examination, for purposes of NEPA, in 
the course of NRC licensing proceedings. 
It will be useful to review the legislative 
history of the Act and certain 
regulations of the Council on 
Environmental Quality, and to discuss 
applicable principles of repose, in order 
to explain the basis for the 
Commission's views. 

Legislative History 

The Nuclear Waste Policy Act of 1982 
reflects a judgment that the Commission 
is to concern itself primarily with issues 
of health and safety rather than the 
other kinds of issues that are ordinarily 
considered in the context of reviews 
under NEPA. This judgment is especially 
clear in connection with the screening 
and selection of repository sites. The 
only provisions for NRC involvement in 
the site screening and selection process 
concern the issuance of the general 
guidelines for the recommendation of 
sites for repositories (in which the 
Commission is required to concur), the 
Department’s plans for site 
characterization (which must be 
submitted to the Commission for review 
and comment), and the preparation of 
preliminary comments by the 
Commission to accompany the 
Secretary’s recommendation of a site 
concerning the extent to which DOE’s 
site characterization analysis and waste 
form proposal seem to be sufficient for 
inclusion in a license application. With 
the possible exception of the guidelines, 
the Commission’s role is defined so as to 
address the safety issues (which are the 
subject of DOE’s site characterization 
program and waste form proposal) that 


must be resolved in licensing 
proceedings. Where Congress sets up a 
detailed mechanism for consideration of 
particular issues by an agency, and both 
judicial and legislative review of that 
agency’s decisions, as it has here done 
with respect to the NEPA actions of 
DOE, it may be inferred that it did not 
intend to rely upon this Commission to 
challenge DOE's possible “disregard of 
the law” after all these procedures have 
run their course. Cf. Block v. Community 
Nutrition Institute, 467 U.S. 340, 351, 81 
L.Ed.2d 270, 279 (1984). 

A consideration of the legislative 
history lends further support to this 
analysis. Although there were several 
bills dealing with nuclear waste issues 
before the 97th Congress, the provisions 
dealing with site selection issues can be 
traced directly to H.R. 3809, as reported 
out by the Committee on Interior and 
Insular Affairs. H.R. Rep. 97-491, Part 1, 
97th Cong., 2d Sess. (1982). The bill 
included sections—similar to those 
ultimately enacted—on guidelines, site 
characterization, site approval and 
construction authorization, review of 
repository site selection by Congress, 
participation of States and Indian tribes, 
etc. The provision relating to the site 
characterization plan to be prepared by 
DOE was drawn directly from the 
corresponding NRC regulation. 

(Compare H.R. 3809, section 113(b)(1)(B) 
with 10 CFR 60.11(a) (1982). All the 
matters related to the ability of the site 
to host a repository and isolate 
radioactive waste were carried over 
from the regulation to the bill. But 
matters pertaining to the screening and 
selection of sites, though set out in the 
regulation, were omitted in the bill. 
These include the requirements that 
DOE discuss the decision process used 
by DOE in selecting sites for 
characterization and identify alternative 
media and sites at which DOE intended 
to conduct size characterization. Under 
the proposed legislation, this 
information would no longer come to the 
Commission for review. H.R. 3809 also 
included the provsion, ultimately 
enacted, that the Commission would be 
required to adopt the EIS prepared by 
the Secretary “to the extent 
practicable.” The limited nature of the 
Commission’s role was emphasized by 
the explanatory language of the report 
to the effect that the Commission would 
be required so to adopt the EIS “to the 
maximum extent practicable" (emphasis 
added). Moreover, the EIS “is intended 
to suffice regarding the issues addressed 
and not be duplicated by the 
Commission unless the Commission 
determines, in its discretion, that 
significant and substantial new 
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information or new considerations 
render the Secretary’s statement 
inadequate as a basis for the 
Commission’s determinations.” H.R. 

Rep. 97-491, Part 1, 53-54. 

There was no specific provision in 
H R. 3809 requiring DOE to carry out 
and document a comparative evaluation 
of sites considered for site 
characterization. Later in the year, 
however, such a provision was 
incorporated into the bill (now H.R. 

6598), as reported by the Committee on 
Energy and Commerce. H.R. Rep. 97-785, 
Part 1. 97th Cong., 2d Sess. (1982). 

Among other things, the bill (in section 
113(b)(l)(A)(v)) would have required 
DOE to prepare, prior to site 
characterization, an environmental 
assessment which would include a 
description of any other sites considered 
for site characterization. This 
information would have been submitted 
to the Commission for its review and 
comment. The purpose of providing 
reports at this stage was ”to assure that 
adequate information is available to the 
Commission regarding the Secretary’s 
proposed activities.” Id. at 64. H.R. 6598 
retained the provision for NRC adoption 
of DOE’s environmental impact 
statement. The report explained, id. at 
69: 

This provision is intended to avoid the 
duplication caused as a result of the 
applicability of NEPA to the actions of both 
the Secretary and the Commission regarding 
the preparation of an environmental impact 
statement. While the Commission is 
encouraged to adopt the Secretary’s 
statement, or parts of such statement, the 
independent responsibilities of the 
Commission are specifically recognized. To 
the extent the Commission determines it is 
not practicable to adopt all or part of the 
Secretary’s environmental impact statement, 
the Commission's responsibilities under 
NEPA remain in force, thus requiring the 
preparation of a supplemental environmental 
impact statement. 

Floor consideration in the House was 
addressed to H.R. 7187, as a substitute 
for both H.R. 3809 and H.R. 6598. The 
ElS-adoption language appears once 
again. However, the provisions for an 
environmental assessment were 
modified in two important ways. First, 
DOE would not explicitly be required to 
make ‘‘a reasonable comparative 
evaluation” of the sites that had been 
considered for site characterization. 
Section 112(b)(1)(A). Second, under H.R. 
7187 the environmental assessment 
would precede, rather than follow, the 
President’s approval of sites to be 
characterized, and it would no longer be 
submitted to the Commission for review 
and comment. Ibid. 


There was no committee report on 
H.R. 7187, but a summary of its 
provisions noted: 

In issuing the construction permit and 
license the NRC will rely on the 
Environmental Impact Statement prepared by 
the Secretary of Energy in recommending the 
repository site. The Commission will have to 
supplement any environmental impact 
statement with considerations of the public 
health and safety required under the Atomic 
Energy Act of 1954. 

128 Cong.Rec. H8163 (daily ed. Sept. 30, 
1982) (statement of Rep. Udall). Rep. 
Moorhead also characterized the 
Commission’s role in terms of its health 
and safety responsibilities: 

* * * an extensive environmental 
assessment must be developed by the 
Secretary of Energy in consultation with the 
States. There will be a full and complete 
review of the planned site under the National 
Environmental Policy Act, culminating in a 
comprehensive environmental impact 
statement. This as well as all other final 
agency actions—will be open to full judicial 
review. The Nuclear Regulatory Commission 
will have ovesight authority over the 
development of this repository under its 
independent public health and safety 
standards. 

Id. at H8170. Congressman Ottinger, too, 
differentiated in passing between “full 
environmental review” on the one hand 
and ’’full NRC licensing procedures to 
assure that the storage is safe” on the 
other. 128 Cong.Rec. H8527 (daily ed. 
Nov. 29.1982). 

The legislative history in the Senate is 
less illuminating, inasmuch as its bill, S. 
1662, differs substantially from the final 
legislation. (S. 1662, as reported from the 
Committee on Energy and Natural 
Resources, appears at 128 Cong.Rec. 
S4139 ff., daily ed. Apr. 28,1982.) Under 
S. 1662, the Commission would have a 
more substantive role with respect to 
implementation of NEPA. There would 
be no direction to the Commission to 
adopt the DOE environmental impact 
statement. Rather, under Section 405. the 
Commission would be required to 
consider the application in accordance 
with the laws applicable thereto; as an 
exception, however, the bill provided 
that the Commission need only consider 
as alternate sites for the proposed 
repository those sites which have been 
approved by the President for 
characterization. Senator Simpson, 
sponsor of the legislation, explained that 
the NRC licensing process would 
provide opportunities for “a detailed 
evaluation of the health and safety and 
environmental aspects of the proposed 
project” (emphasis added). 128 
Cong.Rec. S4302 (daily ed. Apr. 29.1982). 

In December 1982, the Senate turned 
to consider legislation following the 


pertinent language of the bill which had 
by that time been passed by the House 
of Representatives. Senator Mitchell 
declared that the national nuclear waste 
policy should “preserve the integrity and 
full scope of the NRC licensing review 
and environmental analysis under the 
National Environmental Policy Act,” 128 
Cong.Rec. S15669 (daily ed. Dec. 20, 
1982), but the broad scope of his 
remarks leaves it of doubtful import in 
the context of geologic repositories 
alone. Of more significance, perhaps, is 
the colloquy with respect to an 
amendment proposed by Senator Levin, 
and passed, to include in section 114(f) 
the language that nothing in the Act 
should be construed to amend or 
otherwise detract from the 
Commission’s licensing requirements. 
Sen. Levin stated his understanding that 
the Act was not intended to restrict, or 
amend, or modify NRC requirments for 
the repository in any way “including, 
but not limited to. findings of need.” 
Senator McClure, the floor manager of 
the bill, replied that Sen. Levin was 
correct and added that “that is my 
understanding also.” Since findings of 
need have generally been regarded as 
NEPA issues, this could be taken to 
mean that the Commission should 
discharge its NEPA requirements in the 
same way as it would in the absence of 
the review procedures prescribed by the 
Nuclear Waste Policy Act. This cannot 
be the case, however, in light of the 
other provisions of the Act, including 
those in section 114(f) itself. It seems 
clear that the law was not intended to 
modify any of the Commission’s 
licensing requirements under the Atomic 
Energy Act. The Commission construes 
the clause in question to be limited to 
those requirements; it does not pertain 
to the provisions of NEPA. The remarks 
of a single legislator, even the sponsor, 
are not controlling in analyzing 
legislative history, Chrysler Corp. v. 
Brown, 441 U.S. 281. 311, 60 L.Ed.2d 208, 
231 (1979), especially where as here their 
significance is not apparent without 
further study. Whatever the 
understanding of Sen. Levin may have 
been, the Nuclear Waste Policy Act 
manifestly does affect the manner in 
which the NEPA responsibilities of the 
Commission must be carried out, and 
the rules proposed below indicate the 
approach which we intend to take. 

Although the views of Congress are 
not entirely unambiguous, the overall 
tenor is that the Commission’s role 
should focus upon radiological safety, 
with an independent review of NEPA 
factors only where warranted in the 
light of “significant and substantial new 
information or new consideration.” 
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“Adoption ” and the Nuclear Waste 
Policy Act 

The Council on Environmental Quality 
has established procedures to guide 
agencies that are engaged in actions that 
have related environmental impacts. 
These procedures allow for several 
approaches to NEPA compliance, 
including one approach in which the 
environmental impact statement 
prepared by one agency is “adopted” by 
another agency. 40 CFR 1506.3. In 
appropriate circumstances, an EIS 
prepared by another agency may be 
adopted, in accordance with CEQ 
regulations, in whole or part by NRC. 10 
CFR Part 51, Appendix A to subpart 
H 1(b). An examination of those 
regulations will illuminate the direction 
to the Commission, in section 114(f) of 
the Waste Policy Act, to “adopt” the 
DOE EIS to the extent practicable. In the 
absence of irreconcilable conflict with 
other provisions of NWPA, those 
regulations should be followed. 

The CEQ regulations provide that 
where more than one agency is involved 
in the same action, either one agency 
will be designated a lead agency to 
prepare an EIS, or two (or more) 
agencies will be designated as joint lead 
agencies. Any agency which has 
jurisdiction by law with respect to the 
action shall be a cooperating agency, if 
so requested by the lead agency. An 
agency—even if it has jurisdiction— 
need not serve as a cooperating agency, 
however, unless the lead agency has 
requested it to do so. Whether or not it 
is a cooperating agency, a Federal 
agency with jurisdiction by law or 
special expertise with respect to any 
environmental impact involved has a 
duty to comment on a lead agency’s 
statement within the commenting 
agency’s jurisdiction, expertise, or 
authority. 40 CFR 1501.5,1501.6,1503.2. 

In the context of NWPA, it is apparent 
that the Department of Energy would be 
the lead agency and that the 
Commission would not be a lead 
agency. The Commission could either be 
a cooperating agency, with the 
particular responsibilities set out in 
§ 1501.6 of the CEQ regulations, or a 
commenting agency. The NWPA points 
to the Commission’s assuming the latter 
role. A cooperating agency is required to 
participate in the NEPA process at the 
earliest possible time, to participate in 
the scoping process leading to 
preparation of the environmental impact 
statement, and to assume on request of 
the lead agency responsibility for 
developing information and preparing 
environmental analyses including 
portions of the EIS concerning which the 
cooperating agency has special 


expertise. The framework of NWPA, as 
rehearsed above, contemplates no such 
involvement by the Commission. It 
would be far more faithful to the 
statutory scheme for this agency merely 
to provide its comments, from time to 
time, with respect to environmental 
impacts failling within its jurisdiction or 
areas of special expertise. This is 
entirely consistent with the statutory 
provision that the Secretary of Energy’s 
recommendation to the President of a 
site for repository development shall be 
accompanied by a Final EIS, together 
with comments made by the 
Commission concerning such EIS. 
Section 114(a)(1)(D), 42 U.S.C. 
10134(a)(1)(D). 

As a commenting agency, the 
Commission would be authorized to 
adopt the EIS prepared by DOE 
provided that the statement meets the 
standards for an adequate statement 
under the CEQ regulations. The 
pendency or outcome of litigation w ith 
respect to the DOE EIS is one factor to 
be considered. This is apparent from 
CEQ*8 direction to the adopting agency 
to specify, where applicable, that “the 
statement’s adequacy is the subject of a 
judicial action which is not final.” Since 
the actions covered by the DOE EIS and 
the Commission’s action are 
substantially the same—namely, 
development of a geologic repository of 
the proposed design at the proposed 
site—the Commission would not be 
required to recirculate the DOE EIS 
except as a final statement. 40 CFR 
1506.3. 

The Commission can follow the CEQ 
procedures for a commenting agency, 
including the procedures for adoption of 
DOE’s EIS. But the IES can only be 
adopted if it meets the standards for an 
“adequate statement.” The approach 
being taken by the Commission, in these 
proposed rules, is that NWPA and the 
principles of res judicata obviate the 
need for an entirely independent 
adjudication of the adequacy of the EIS 
by this agency. As this might be seen as 
a departure from established practices, 
the differences merit some further 
discussion. 

It is well established that the 
Commission has a responsiblity to 
consider environmental issues just as it 
considers other matters within its 
mandate. Moreover, the duty to consider 
environmental issues extends through 
all stages of the Commission’s review 
processes, including proceedings before 
hearing boards. And the Commission 
may not simply defer totally to the 
standards set by other regulatory 
authorities with respect to enviromental 
matters within their jurisdiction; to do 


so would be an abdication of the 
Commission’s NEPA authority. Clavert 
Cliffs' Coordinating Committee v. U.S. 
Atomic Energy Commission, 449 F.2d 
1109 (D.C. Cir. 1971). There would be an 
abdication because NEPA mandates a 
case-by-case balancing judgment—a 
judgment that is entirely different from 
the piecemeal certification by another 
agency that its own environmental 
standards are met. The only agency in a 
position to make the kind of balancing 
judgment contemplated by NEPA is the 
agency with overall responsibility for 
the proposed federal action. Id. at 1123. 
In Calvert Cliffs, only the Atomic 
Energy Commission could make the 
required decision. In the case of a 
geologic repository, the Department of 
Energy is required to make precisely the 
kind of analysis that the court there 
deemed to be essential. For the 
Commission to adopt the DOE EIS 
without independent analysis, after 
there had been opportunity for judicial 
review, therefore, would be entirely 
consistent with the reasoning of the 
earlier case. Similarly, the overlap 
between DOE and Commission actions 
distinguishes the present situation from 
the other NEPA decisions which 
required an independent balancing 
judgment by each of the agencies 
involved in a project. See Silentman v. 
Federal Power Commission , 566 F.2d 
237, 240 (D.C. Cir. 1977); Henry v. 
Federal Power Commission, 513 F.2d 
395, 407 (D.C. Cir. 1975) (Bureau of 
Reclamation control of relevant water 
rights for coal gasification plant; FPC 
regulation of gas transportation). 

The similarity of DOE and 
Commission actions, from the 
standpoint of their respective 
environmental impacts, has not in the 
past been considered, by itself, to be 
sufficient to persuade the Commission to 
defer to DOE’s balancing judgments. 
The fact that the applicant for a license 
to build a nuclear power plant is another 
Federal agency has not excused NRC 
from carrying out its usual NEPA 
obligations, even though both agencies 
were considering the same impacts 
associated with construction and 
operation of the facility. Tennessee 
Valley Authority [Phipps Bend Nuclear 
Plant, Units 1 and 2), ALAB-506. 8 NRC 
533, 545 (1978). But in prior practice 
there was no prior judicial 
determination that the other agency's 
EIS was adequate and there was no 
special statutory scheme for 
consideration of environmental impacts 
by interested parties and Congress. It is 
the judgment of the Commission that 
these unique considerations warrant, 
and indeed require, adoption of an EIS 
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that is adequate to meet the obligations 
of DOE. 

To repeat: the Commission must 
consider the environmental impacts 
resulting from the construction and 
development of geologic repository for 
high-level radioactive waste. All that is 
in question is the basis for the 
Commission’s consideration. The factors 
discussed above make it entirely 
reasonable for the Commission not to 
reopen issues that have been, or could 
previously have been, brought before 
the courts for resolution. The 
Commission does not derogate the 
importance of NEPA issues. Under the 
Nuclear Waste Policy Act, they are 
extremely important—and in fact they 
are central to many of the elaborate 
procedural provisions incorporated in 
that legislation. It is to those provisions 
that parties concerned must turn. But 
once an application is submitted to the 
Commission, the primary question to be 
addressed is no longer one of 
environmental balancing, but rather the 
critical issue of radiological safety. That 
is an issue that is entrusted solely to the 
Commission, and the Commission can 
discharge its duties most effectively if it 
makes that the primary basis for 
decision. 

The Preclusive Effect of Section 119 

The approach being proposed by the 
Commission reflects the policies of 
respose associated with the rules of res 
judicata. Before examining those rules in 
detail, it might be helpful to go over, 
once again, salient features of the 
NWPA site selection and approval 
procedures. 

The NWPA procedures really reflect 
two different kinds of review. The first 
requires judgments regarding the 
radiological safety of ULW disposal— 
matters to adjudicated solely by the 
Commission, taking into account the 
standards issued by the Environmental 
Protection Agency. The Act clearly 
recognizes that while the Commission’s 
preliminary views are to be solicited 
and considered on several occasions, a 
final judgment of radiological safety can 
only be made at the conclusion of the 
adjudicatory licensing process. The 
Commission is expected and required to 
deny an application—long after other 
procedures had run their course—if it is 
unable to find, with reasonable 
assurance, that the relevant safety 
criteria have been met. The 
responsibility of consideration of the 
radiological consequences of a proposed 
action is advisedly vested in the 
Commission, which can bring its 
experience and expertise to the task, in 
accordance with the Atomic Energy Act. 


The second kind of review involves 
the weighing of the range of 
environmental concerns that are 
addressed by NEPA. This review 
focuses heavily on the comparison of 
alternatives, including alternative sites, 
rather than with the narrower task of 
evaluating a specific site. Moreover, the 
relevant concerns under NEPA are 
multitudinous, as opposed to the single 
issue of radiological safety that is the 
primary concern of the Atomic Energy 
Act. While the Commission does have 
experience and expertise in carrying out 
a review under NEPA, Congress in 1982 
elected not to rely upon the Commission 
in this regard. It structured the process 
in such a way that the evaluation of 
alternatives—in particular, alternative 
sites—would have been attended to 
before the Commission was required to 
act. This was accomplished largely 
through the State and Tribal 
participation provisions, including the 
requirement of Congressional action to 
proceed in the face of a notice of 
disapproval. And, additionally, it was 
accomplished through requiring early 
judicial review. 

The consequence of this approach is 
that the Commission would carry out a 
licensing review to assure that a 
repository could be operated safely—but 
that it would, in general, treat as settled 
those other issues arising under NEPA. 

The Commission’s understanding, 
based in particular upon its reading of 
section 119, merits a fuller statement of 
the legal doctrines that are collectively 
referred to as the rules of res judicata. 
One of these doctrines is the rule of 
“claim preclusion”—that a party who 
once has had a chance to litigate a claim 
before an appropriate tribunal usually 
ought not to have another chance to do 
so. The related rule of “issue preclusion” 
(or collateral estoppel) reflects the 
principle that one who has actually 
litigated an issue should not be allowed 
to relitigate it. The effect, and value, of 
these rules is that they compel repose, 
so that the indefinite continuation of a 
dispute can be avoided. Judgments must 
in general be accorded finality despite 
flaws in the processes leading to 
decision and the unavoidable possibility 
that the results in some instances were 
wrong. Only when there is a substantial 
possibility of injustice might relitigation 
be warranted. Restatement (Second) of 
Judgments 2-12. 

The clearest application of these 
principles w r ould occur where there has 
actually been a timely challenge to the 
adequacy of DOE’s environmental 
statement. A final judgment in such 
litigation would be conclusive, in any 
subsequent action between the parties, 


as to any issue of law or fact that had 
actually been litigated, id., section 27. 
Moreover, the party who had challenged 
the EIS would thereafter be precluded 
from litigating such issues with another 
person as well, id., section 29. 

The judgment in an action, under 
section 119(a)(1)(D), for review of DOE’s 
environmental impact statement will 
therefore preclude the petitioner from 
later litigating the same issues with NRC 
(even assuming that NRC is a different 
person, for these purposes, from its 
sister agency, DOE). The dimensions of 
the issue that were determined by the 
judgment may be a matter of debate. But 
if the litigant has had an adequate day 
in court, a desire to prevent repetitious 
litigation of what is essentially the same 
dispute justifies preclusion of the issue’s 
being raised anew. While the action 
being taken by DOE is the 
recommendation to the President of a 
site for repository development and the 
action being taken by the Commission is 
the issuance of a construction 
authorization for a repository, the 
relevant considerations in the two 
situations are identical. Both agencies 
will be addressing the development of a 
repository at a specific location and 
both will require an environmental 
impact statement that describes the 
pertinent environmental impacts and 
considers appropriate alternatives. If the 
DOE EIS is found to be adequate to 
meet the requirements of NEPA, then it 
would ordinarily be proper to preclude a 
challenge to the “adequacy” of the 
identical EIS, if relied upon by the 
Commission. See id., section 27. 

The preclusive effect of a prior 
judgment sustaining DOE’s 
environmental impact statement would 
not necessarily be limited to the 
petitioner of record in that proceeding. It 
can be argued that those who were 
represented by that petitioner would 
also be barred from litigating the issue 
in a subsequent action. 2 

Section 119 specifically requires that a 
civil action for review of an 
environmental impact statement with 
respect to any action under Subtitle A 
(pertaining to geologic repositories) be 


2 For example, if the EIS had been challenged by 
the public officials of the State in which a 
resposltory was proposed to be located members of 
the public who had been represented by those 
officials might be precluded, to the same extent, 
from raising the issues anew. Restatement (Second) 
of Judgments § 41, comment d. The basis for this 
argument would be that, under the doctrine of 
parens patriae, a State is deemed to represent all of 
its citizens when the State is a party in a suit 
involving a matter of sovereign interest. See. e.g.. 
Environmental Defense Fund. Inc. v. Higgins on.. 631 
F.2d 738 (D.C. Cir. 1979); U.S. v. O/in Corp.. 606 F 
Supp. 1301 (N.D. Ala. 1985). 
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brought within a period of 180 days after 
the date of the action (or after obtaining 
actual or constructive knowledge 
thereof). Thus, a failure to meet the 
deadline for challenging the DOE 
environmental impact statement would 
foreclose any subsequent litigation with 
respect to the action to which that EIS 
pertains. The objective appears to have 
been to identify issues promptly and to 
seek to resolve them in a timely manner. 
Where there is litigation in accordance 
with this provision, the principles 
described above would preclude further 
judicial examination of the same issues 
as they relate to the Commission’s 
action. But what would happen if for 
some reason the adequacy of the DOE 
environmental impact statement had not 
been challenged judicially before it was 
time for the Commission to act—or if it 
had been challenged, the action had 
been brought by other parties? If the 
Commission were to adopt the DOE 
environmental impact statement, would 
the merits of the decision to adopt be 
subject to further review? The 
Commission suggests that the courts 
should deny a petition under these 
circumstances as being untimely. There 
would be, in this case, only one 
environment impact statement; and, in 
accordance with section 119, there 
would be but one opportunity for 
review. To conclude otherwise would be 
to frustrate the objective of seeking an 
early resolution of the environmental 
issues that might be involved. See Eagle- 
Picher Industries v. U.S. Environmental 
Protection Agency, 759 F.2d 905, 911-919 
(D.C. Cir. 1985). See also National 
Wildlife Federation v. Gorsuch. 744 F.2d 
963 (3rd Cir. 1984), in which the National 
Wildlife Federation, having been aware 
of prior litigation and having elected not 
to intevene, was barred from later 
raising the issues of concern to it. 

The Nuclear Waste Policy Amendments 
Act of 1987 

The Nuclear Waste Policy 
Amendments Act of 1987 (Amendments 
Act), Title V, Subtitle A, Omnibus 
Budget Reconciliation Act of 1987, Pub. 

L. 100-203, redirected the nuclear waste 
program. Under section 5011 of that law 
site characterization for the first 
repository is to be carried out 
exclusively at the Yucca Mountain site 
in the State of Nevada, with site specific 
activities at other candidate sites to be 
phased out promptly. NWPA as 
amended, section 160(a), 42 U.S.C. 10172. 
The provision of NWPA that 
contemplated a second repository are 
removed, and DOE is expressly 
prohibited from conducting site specific 
activities with respect to a second 
repository unless Congress has 


specifically authorized and appropriated 
funds for such activities. NWPA as 
amended, section 161(a), 42 U.S.C. 
10172a. 

Conforming to this redirection of the 
waste program, the law revises the 
provisions of Section 114 of NWPA that 
deal with the application of NEPA to the 
licensing process. The langauge of 
section 114(a)(1)(D) describing DOE's 
final environmental impact statement, 
which is to be submitted to the President 
with DOE's recommendatition of 
approval for development of a 
respository, is revised so that DOE 
“shall not be required # * * to consider 
the need for a repository, the 
alternatives to geological disposal, or 
alternative sites to the Yucca Mountain 
site , \ NWPA as amended, section 
160(h), 42 U.S.C. 10134 (emphasis 
supplied). Section 114(f). 42 U.S.C. 
10134(f), is revised in the same way, so 
that DOE “need not consider alternative 
sites to the Yucca Mountain site;” and, 
moreover, the Commission in its NEPA 
review is similarly advised that it need 
not consider such alternative sites. 
NWPA as amended, section 160(i), 42 
U.S.C. 10134. (In the case of a site 
negotiated under Title IV of NWPA, 
added by Section 5041 of Pub L. 100-203, 
at a site other than Yucca Mountain, 
consideration would be given to Yucca 
Mountain as an alternate site. NWPA as 
amended, section 407, 42 U.S.C. 10247). 

The merits of multiple site 
characterization were addressed in the 
course of the Congressional debate that 
immediately preceded passage of the 
Amendments Act. Senator Burdick, in 
particular, noted that full 
characterization of three sites 
(according to the original NWPA) was 
based, in part, on the important NEPA 
principle of fully considering reasonable 
alternatives when making important 
decisions that will significantly affect 
the human environment. In discussing 
the different approach (in the conference 
report on the pending budget 
reconcilation, legislation) that was soon 
to be adopted, he stated: 

Other than the elimination of the 
consideration of three alternate sites for the 
repository, which was just outlined, is a 
major and dangerous departure from current 
law. the [conference] substitute does not 
affect the application of NEPA to the 
repository program. Congressional Record, S 
18674 (daily ed.. Dec. 21.1987). 

The conference report expresses the 
same point. It declares: 

The provisions of the Nuclear Waste Policy 
Act pertaining to the application of the 
National Environmental Policy Act (NEPA) 
are preserved except that the existing 
requirement that the environmental impact 
statement accompanying DOE’s repository 


siting recommendation consider alternative 
sites is eliminated. NEPA applies to the 
redirected program under this Act in the 
same way as NEPA applied to the Nuclear 
Waste Policy Act of 1982. The conferees do 
not intend that enactment of the conference 
substitute result in any change in NEPA 
application except as expressly provided. 
Omnibus Budget Reconciliation Act of 1987, 
Conference Report to Accompany H R. 3545, 
100th Cong., 1st Sesa. H.R. Rept. 100-495, 776. 

The Commission has explained above 
that, under NWPA as originally enacted, 
it should make an independent review 
of NEPA factor only when warranted in 
the light of “significant and substantial 
new information or new 
considerations.” Further, it was the duty 
of the Commission, under that law, to 
adopt an EIS that is adequate to meet 
the obligations of DOE. Since the 
Amendments Act was not intended to 
affect the implementation of NEPA with 
respect to the repository program— 
except as to the consideration of 
alternative sites—the Commission will 
follow the same procedures, discussed 
below, that it would have had the 
Amendments Act not been passed. 

The Proposed Rules 

This rulemaking proceeding is 
primarily concerned with amendments 
to 10 CFR Part 51. “Environmental 
Protection Regulations for Domestic 
Licensing and Related Regulatory* 
Functions.” The proceeding also 
encompasses conforming amendments 
to other parts of the Commission's 
regulations. 

Subpart A of 10 CFR Part 51 sets out 
NRC regulations for implementing 
section 102(2) of NEPA. The principal 
matters addressed by Subpart A are the 
following: (1) Identification of licensing 
and regulatory actions requiring the 
preparation of enviommenta! impact 
statements or environmental 
assessments; (2) requirements for the 
submission of environmental reports 
and information by license applicants 
and petitioners for rulemaking; (3) 
contents and distribution of draft and 
final environmental impact statements; 
(4) NEPA procedure and administrative 
action; and (5) public notice of and 
access to enviornmental documents. 
Since each of these topics is treated, 
expressly or implicitly, by the Nuclear 
Waste Policy Act, as amended, the 
Commission proposes to develop as part 
of Subpart A certain new rules, 
discussed below, that will apply to 
geologic repositories and that will take 
into account the provisions of the Act. 8 


* The Nuclear Waste Policy Act applies only with 
respect to geologic repositories that are used, at 

Continued 
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Actions Requiring Preparation of 
Environmental Document 

Under Section 121 of the Nuclear 
Waste Policy Act, 42 U.S.C. 10141, the 
Commission’s promulgation of technical 
requirements and criteria in 10 CFR Part 
60 does not require the preparation of an 
environmental impact statement or 
other environmental review under 
section 102(2) of NEPA. The proposed 
rules incorporate this provision. 4 Under 
existing 10 CFR Part 51, certain 
procedural actions pertaining to the 
licensing of geologic repositories have 
been determined to be categorically 
excluded from environmental 
assessment. See references to 10 CFR 
Part 60 in 10 CFR 51.22(c). No change in 
those provisions is needed. 

Under 10 CFR 51.20(a), an 
environmental impact statement is 
required if the proposed action is a 
major P’ederal action significantly 
affecting the quality of the human 
environment or if the Commission, in the 
exercise of its discretion, determines 
that the proposed action should be 
covered by such an EIS. Section 114(f) of 
the Nuclear Waste Policy Act, 42 U.S.C. 
10134(f), reflects a Congressional 
understanding, with which the 
Commission is in full accord, that the 
issuance of a construction authorization 
and license for a geologic repository will 
require an environmental impact 
statement. This has been incorporated 
into the proposed rules. Other licensing 
actions, unless covered by existing 
categorical exclusions (see paragraphs 
(10), (11). and (12) of 10 CFR 51.22(c)), 
would require an environmental 
assessment under 10 CFR 51.21. 

Ordinarily, a determination that an 
environmental impact statement (or 
supplement) will be prepared triggers 
public notice and the initiation of a 
scoping process. Where another agency 
prepares the EIS, however, it has the 
responsibility to carry out these 
functions. We are proposing to clarify 
to point by limiting the application of 
these procedures to situations in which 
the appropriate NRC staff director 
determines that an environmental 

ln P art fo r foe disposal of waste from civilian 
nuclear waste activities. Section 8. 42 U.S.C. 10108. 
n er fo e Act. However, high level radioactive 
resulting from atomic energy defense 
pities is to be disposed of in such repositories, 

civilan wastes, unless the President finds 
a a separate facility is required. The President 
<*JanninBd that 8UC ^ 8 se I >ara te facility is not 
* n fo e i‘ghl of these developments, the 
emission believes that it is sufficient to limit the 
l ™ 8 ac ** on 10 Itioss facilities that may be 
ted and constructed in accordance with the 
War Waste Policy Act. 

^ 51 22 (d) Conforming amendments would 
madc in $ 51.21 and in the caption of ft 51.22. 


impact statement will be prepared “by 
NRC.” See the amendment to § 51.20(a). 

Submission of Environmental 
Information 

The Commission's regulations 
encourage prospective applicants or 
petitioners for rulemaking to confer with 
NRC staff before submitting 
environmental information. 10 CFR 
51.40. The regulations also provide that 
the Commission may require such 
persons to submit information which 
may be useful in aiding the Commission 
in complying with section 102(2) of 
NEPA. 10 CFR 51.41. These general 
provisions are compatible with the 
requirements of the Nuclear Waste 
Policy Act. 

The more specific regulations dealing 
with the submission of environmental 
reports are inappropriate in the context 
of the geologic repository program. 
Insead of providing for the submission 
of an environmental report, the Nuclear 
Waste Policy Act requires that NRC 
consider, and if practicable adopt, a 
final environmental impact statement 
prepared by DOE at the time of its 
recommendation to the President for the 
development of a repository at a 
particular site. Section 114, 42 U.S.C 
10134. The recommendation for 
development of a repository includes, as 
a minimum, the obtaining of a license 
from NRC to receive and possess 
wastes. The environmental impact 
statement must therefore address not 
only the environmental effects of 
construction but those of repository 
performance as well. This is reflected in 
the statutory direction to the 
Commission to adopt the environmental 
impact statement, to the exent 
practicable, "in connection with the 
issuance by the Commission of a 
construction authorization and license 
for such repository.” 

DOE will therefore be required to 
submit an environmental Impact 
statement instead of an environmental 
report. The Commission may 
nevertheless be unable to adopt that 
statement, with respect either to the 
construction authorization or the 
license, unless it has been supplemented 
to take into account significant new 
information such as that developed 
during the course of construction as part 
of the performance confirmation 
program or significant changes in the 
plans of DOE since the time of its site 
recommendation to the President. See 40 
CFR 1502.9(c)(1) (CEQ regulations). 
Accordingly, the proposed rules provide 
for the timely submission by DOE of 
supplemental environmental impact 
statements as needed. 
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The information to be contained in an 
environmental impact statement is set 
out in section 102(2) of NEPA itself, and 
the submission of such information is 
required by the proposed rules. The 
scope of alternatives to be considered in 
the EIS is restricted, however, to take 
into account the limitations in section 
114(f) of the Nuclear Waste Policy Act, 
42 U.S.C. 10134(f), with respect to the 
need for a repository, the time of the 
initial availability of a repository, 
alternatives to the isolation of waste in 
a repository, and the identification of 
alternate sites. Moreover, the proposed 
rule requires DOE to inform the 
Commission of the extent to which, 
pursuant to section 119, 42 U.S.C. 10139. 
the environmental impact statement 
may have been found to be adequate or 
inadequate and the extent to which, 
under that section, issues related to the 
adequacy of the environmental impact 
statement may remain subject to judicial 
review. 

Because one of the alternatives 
available to the Commission is denial of 
the application, the environmental 
impacts of such denial need to be 
addressed. Even though denial of an 
application involves action by the 
Commission, it is proper for the 
environmental impacts to be addressed 
by DOE since the lead agency is 
required by CEQ regulations to include 
reasonable alternatives not within its 
jurisdiction. 40 CFR 1502.14(c). 

The Commission has not included any 
specific requirements for the submission 
of environmental information by 
petitioners for rulemaking. The only 
rules likely to have significant 
environmental effects would be 
technical requirements and criteria to be 
used in licensing; as already noted, such 
rules would be exempt from the 
requirement of environmental review 
under NEPA. Section 121(c). 42 U.S.C. 
10141(c). In a particular case, however, 
environmental information could be 
required, if needed to comply with law, 
pursuant to the general language of 10 
CFR 51.41. 

Preparation of Environmental Impact 
Statements 

The NRC regulations include a group 
of sections that prescribe a procedure 
for preparation and distribution by the 
NRC of draft and final environmental 
impact statements. With respect to 
materials licenses, these requirements 
apply to certain specified categories of 
NRC actions other than the issuance of a 
construction authorization or license to 
receive and possess high-level 
radioactive waste at a geologic 
repository. 10 CFR 51.80 (citing 
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§ 51.20(b)(7)—(12)). Because NRC, under 
the Nuclear Waste Policy Act, will in 
general have no need to prepare its own 
environmental impact statement, the 
proposed amendments would provide 
(in accordance with CEQ regulations) 
for the distribution of the EIS, if and as 
adopted by the Commission, only as a 
final statement 

NEPA Procedure and Administrative 
Action 

Although the procedures established 
in Part 51 are designed for the case in 
which NRC prepares its own 
environmental impact statement, they 
can equally well be applied in the 
situation where the EIS is prepared in 
the first instance by a license applicant. 
Thus, no action will be taken by the 
Commission until necessary documents 
have been filed—in this case by DOE 
rather than NRC—with the 
Environmental Protection Agency. See 
10 CkR 51.100. NRC will not take action 
concerning the proposal which would 
have an adverse environmental impact 
until a record of decision is issued. See 
10 CFR 51.101. A record of decision will 
be prepared as part of the initial or final 
decision on issues adjudicated in formal 
hearings. See 10 CFR 51.102. The record 
of decision will state the decision, 
including alternatives considered and 
the relevant factors upon which 
preferences among the alternatives are 
based. See 10 CFR 51.103. In the case of 
the adoption of a EIS prepared by DOE 
concerning a geologic repository, the 
relevant factors would include the 
special provisions of the Nuclear Waste 
Policy Act. 

In addition to these rules of general 
application, Part 51 includes specific 
procedural provisions for different 
categories of licensing actions. A new 
§ 51.109 would be added to describe the 
NEPA procedure to be followed with 
respect to licenses issued under 10 CFR 
Part 60. 

The basic premise of § 51.109 is that it 
is practicable to adopt the EIS prepared 
by DOE if that statement is adequate to 
meet the requirements of section 
102(2)(C) of NEPA. The focus of the 
procedure, therefore, is the presiding 
officer’s determination of the extent to 
which it is practicable to adopt the DOE 
EIS. To the extent adoption is 
practicable, the issues would be 
excluded from independent NRC 
inquiry. The adoption of the statement 
does not necessarily mean that NRC 
would independently have arrived at the 
same conclusions on matters of fact or 
policy. And, of course, the adoption of 
the EIS would have no probative weight 
with respect to any safety findings that 


the Commission must make under 10 
CFR Part 60. 

It would still be proper to consider 
NEPA contentions with respect to 
significant matters that arose after 
issuance of the EIS. But note, even in 
this regard, that if there are significant 
new circumstances or information 
relevant to environmental concerns and 
bearing on the action proposed by DOE 
or its impacts, DOE would be obliged to 
prepare a supplemental EIS that would 
be subject to adoption by the 
Commission under the same standards 
as the original document. Challenges to 
DOE’s supplement should be 
adjudicated in the courts of appeals, 
pursuant to section 119 of NWPA, in the 
same manner as challenges to the 
original EIS. 

The Commission fully expects that 
supplementation of the EIS by DOE will 
resolve any new circumstances or 
information that might arise, and that 
supplementation by the NRC will not be 
necessary. Nevertheless, in theory there 
might be situations when NRC must 
prepare a supplemental environmental 
impact statement Under the proposed 
regulations, such action might be 
initiated by the staff before the hearing 
or might be found to be necessary in 
light of the record of the proceedings 
after the hearing. The former case is 
addressed in § 51.26(c), the latter 
(implicitly) in § 51.109(e). In each 
situation, though, the standards for 
adoption set out in S 51.109(c) would be 
observed. 

The proposed rules provide a 
structured mechanism to address NEPA 
concerns in a licensing hearing. This is 
the presentation of the staff position 
with respect to the practicability of 
adoption, which appears in 
§ 51.109(a)(1). As noted above, it is 
expected that DOE would, where 
necessary, supplement its EIS. 
Accordingly, the staff position is likely 
to be that it is practicable for the 
Commission to adopt the DOE EIS, as it 
may have been supplemented by DOE 
and as filed with the Commission. 
Nevertheless, in some situations, the 
staff position could be that it is not 
practicable to adopt the DOE EIS, as it 
may have been supplemented, in which 
case an NRC EIS would be required. In 
that event, the staf is under an 
obligation to have prepared the 
necessary final EIS so as to be able to 
present its position on matters within 
the scope of NEPA. Whatever the staff 
position may be. any other party may 
seek to have the issue regarding 
practicability of adoption resolved by 
the presiding officer, but any 
contentions to that effect must set forth 


the basis of the claim under the criteria 
set out in the proposed rule. Moreover, it 
is contemplated that the procedures that 
would be used by the presiding officer to 
resolve disputes regarding adoption 
would resemble those employed to rule 
on motions to reopen records. See 10 
CFR 2.734. 

Several situations in which adoption 
of DOE’s EIS is impracticable could 
conceivably arise. For example, if the 
Commission were to impose license 
conditions requiring DOE to take actions 
other than those which DOE had 
proposed, the Commission would need 
to consider the environmental impacts 
of such actions in accordance with 
NEPA. However, the Commission does 
not anticipate imposition of license 
conditions with significant 
environmental impacts. Under NWPA, 
DOE has the primary responsibility for 
consideration of environmental matters; 
and if significant changes from DOE’a 
original proposal are needed, the 
Commission believes that DOE should 
amend its license application and 
supplement its EIS, precluding any need 
for NRC supplementation. Should DOE 
fail to do so, the Commission might deny 
DOE’s application rather than impose 
license conditions requiring NRC 
supplementation of DOE’s EIS. In 
theory, though, it would still be possible 
for NRC to prepare its own EIS. The 
scope of the review would be limited, 
however, to the actions being required 
by the Commission. It is not intended 
that other environmental issues would 
be reopened and relitigated in the 
licensing proceeding. 

Another situation in which NRC 
would prepare a supplemental EIS 
relates to new information which it 
regards as significant even though DOE 
may not have treated it as such. We 
recognize that DOE’s failure to 
supplement the EIS might arguably be 
viewed as a final action, so that 
objecting parties might have to seek 
review in the courts within the statutory 
180-day review period, with any failure 
to do so barring later challenge in NRC 
proceedings. But such a reading of the 
law would have undesirable 
consequences upon NRC administrative 
proceedings. It would require NRC to 
decide whether or not adoption is 
practicable on the basis of factual and 
legal considerations (pertaining to 
DOE’s duty to supplement the EIS and, 
in particular, the time such duty may 
have arisen), which go far beyond the 
materials otherwise requiring NRC 
review. Accordingly. NRC proposes to 
prepare a supplemental EIS, if DOE is 
not doing so, whenever NRC regards 
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such a supplemental EIS to be required 

by law.® 

Furthermore, the Commission will 
review any statements in the DOE's 
environmental impact statement relating 
to radiological concerns. If such 
statements are inconsistent with the 
facts found by the Commission on the 
basis of the record of the proceedings, 
the Commission will specifically 
determine whether or not the findings 
constitute "significant and substantial 
new information or new considerations" 
which, under the rule, v/ould render the 
environmental impact statement to that 
extent inadequate. The statement will 
be supplemented where required by law, 
or otherwise will be deemed modified to 
the extent necessary, in accordance 
with Commission practice. Citizens for 
Safe Power v. NRC f 524 F.2d 1291,1294. 
n. 5 (D C. Cir. 1975); Public Service 
Company of New Hampshire (Seabrook 
Station. Units 1 & 2). CLI-78-1, 7 NRC 1, 
29(1978). 

The Commission would make its own 
NFTA findings, including an 
independent balance of relevant factors, 
to the extent that it is not practicable to 
adopt” the DOE EIS—that is, to the 
extent that the Commission finds that 
the balance of these factors would be 
affected by the new information or new 
considerations involved. This procedure 
is consistent with 10 CFR 51.41, which 
states that the Commission "will 
independently evaluate and be 
responsible for the reliability of any 
information which it uses." 

Public Information 

Sections 51.116 through 51.118 concern 
public notices about the preparation of 
an environmental impact statement. 

They apply in any situation in which a 
notice of intent to prepare an EIS is 
prepared "in accordance with § 51.26." 

But, as discussed above, § 51.26 would 
be amended so as to apply only when 
NRC itself intends to prepare an EIS. 

Since the EIS with respect to a 
repository would be prepared by DOE 
rather than by NRC, the notice 
provisions of § § 51.116 — 51.118 would 
not come into play. Section 51.118 would 
Je amended, however, to require 
circulation of a final environmental 
mpact statement, if and when adopted 
&y NRC. 

Commenting 

It is the policy of the Commission to 
omment on draft environmental impact 

ift.« Th \tun mm,8S ‘ on once a 8 ain emphasizes that. 
l ” r , I >; \- DOE has the primary responsibility 
an EIS to take significant new 
Ration into consideration. This obligation is 
^ ,n we proposed revision to $ 60.24(c). 


statements prepared by other Federal 
agencies, consistent with the provisions 
of 40 CFR 1503.2 and 1503.3.10 CFR 
51.124. The Commission intends to 
follow this policy in connnection with 
the draft environmental impact 
statement prepared by DOE in 
connection with a geologic repository 
recommendation. The submission of 
such comments is specifically called for, 
in fact, by the Nuclear Waste Policy Act. 
See Sec. 114(a)(1)(D). 42 U.S.C. 
10134(a)(i)(D). 

NRC will comment on environmental 
issues even though those issues may be 
precluded from litigation in the licensing 
proceedings. The reason for this is that 
an inadequate EIS may be set aside in 
the course of judicial review. Should this 
occur, it would of course not be 
practicable for the Commission to adopt 
it. If NRC has objections or reservations 
about the DOE proposal on grounds of 
environmental impact, it will specify the 
mitigation measures it considers 
necessary to withstand challenge in 
court. The theory underlying such 
comments is that if the EIS is found not 
to be adequate, in the course of judicial 
review, NRC could not adopt it and. in 
the absence of suitable revisions or 
supplementation, the Commission could 
not issue a construction authorization or 
license. See 40 CFR 1503.3(d) (duty to 
specify mitigation measures considered 
necessary to allow license to be 
granted). 

Ordinarily an agency that receives 
comments from another agency must 
consider them, but it may exercise its 
discretion in determining how they 
should affect the decision at hand. In 
principle, therefore, DOE could in some 
cases reject comments made by NRC on 
grounds that might be unsatisfactory to 
the Commission. Still, the Commission’s 
comments will be a matter of public 
record and will be available for 
consideration during judicial and 
Congressional review of DOE s EIS and 
related actions. The Commission 
regards these forums, rather than the 
NRC usual review, to be the appropriate 
place, under NWPA, for review of 
DOE’s responses to comments as well as 
other matters related to the EIS. 

Responsible Official 

No change is required in the provision 
establishing responsibilities within NRC 
for NEPA compliance. 

Conforming Amendments 

Several changes to Part 60 of the 
Commission’s regulations are needed in 
order to reflect the provisions of the 
Nuclear Waste Policy Act, as amended, 
that deal with environmental review. 


Under the Nuclear Waste Policy Act, 
DOE is required to prepare an 
environmental impact statement instead 
of an environmental report. Several 
changes to Part 60 are proposed to 
reflect this direction. Revisions to the 
environmental impact statement would 
take the form of "supplements" instead 
of the "amendments" or "updates" 
referred to in the existing rule. 

The requirement in § 60.15 that 
multiple sites be characterized is 
eliminated so as to conform to the 
provisions of the Amendments Act. 

The language of the findings for the 
issuance of the construction 
authorization requires consideration of 
costs and benefits and consideration of 
alternatives. § 60.31(c). This language 
would not be changed. However, it 
should be understood that a 
determination that it is practicable to 
adopt the DOE environmental impact 
statement will necessarily result in the 
specified environmental finding that the 
action called for is issuance of the 
construction authorization. 

The construction authorization is to 
include such conditions as the 
Commission "finds to be necessary to 
protect * * 4 environmental values." 10 
CFR 60.32(a). The Commission would 
include such conditions only where the 
environmental impact statement (as it 
may have been supplemented) 
specifically calls for them. In principle, 
the incorporation of appropriate 
conditions in the construction 
authorization could enhance 
environmental protection, since NRC 
would then have a basis to inspect, and 
take enforcement action where needed, 
to assure that the conditions are 
observed. However, we doubt that the 
adequacy of the EIS would ever depend 
upon NRC’s being vested with this 
authority. DOE can describe in the EIS— 
and in fact it must describe—the 
mitigation measures which are proposed 
to assure protection of the environment. 
Should DOE subsequently fail to 
implement these measures, affected 
parties can seek redress against DOE in 
the courts. Moreover, the written 
agreements to be entered into between 
DOE and the States and affected Indian 
tribes under section 117(c) of the 
Nuclear Waste Policy Act, 42 U.S.C. 
10137(c), provide a supplemental 
channel for identifying and resolving 
environmental concerns on an ongoing 
basis without direct NRC participation. 
Our approach, therefore, will be to 
require the observance of environmental 
protection conditions where the 
environmental impact statement which 
we adopt provides for the Commission 
to include such conditions in the 
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construction authorization (or license); 
but if it is practicable for us to adopt an 
EIS that makes no provision for NRC to 
impose and enforce such conditions, we 
would not on our own initiative find 
such conditions to be necessary. Even if 
NRC comments on the DOE proposal 
had specified mitigation measures 
considered necessary to allow NRC to 
grant a construction authorization or 
license, these measures generally would 
not be incorporated as licensing 
conditions; for, as discussed above, the 
basis for NRC’s comments was that the 
measures were necessary for the EIS to 
be considered “ adequate” by the courts, 
and it is expected that this issue would 
already have been resolved. 

The rules of practice (10 CFR Part 2) 
also need to be amended to take 
account of DOE’s submission of an 
environmental impact statement instead 
of an environmental report. Because the 
EIS must conform to statutory 
requirements, and because its 
completeness would have been subject 
to challenge in court prior to filing with 
NRC, a completeness determination by 
NRC at the time of docketing is 
unnecessary, and provision for such 
determination would be omitted. As in 
the case of Part 60, reference would be 
made to “supplements” rather than 
“amendments” to the environmental 
impact statement. 

Petition for Rulemaking 

The States of Nevada and Minnesota 
have petitioned the Commission to 
amend 10 CFR 60.24 so as to adopt 
DOE’s environmental impact statement 
only if such adoption “would not 
compromise the independent 
responsibilities of the Commission to 
protect the public health and safety 
under the Atomic Energy Act of 1954”. 

50 FR 51701, December 19,1985 (PRM- 
GO-2A). (The language proposed by the 
petitioners also includes several matters 
which would be considered by the 
Commission in making the foregoing 
determination). In this regard, the 
Commission notes its resolve that 
adoption of the environmental impact 
statement must not compromise its 
independent responsibilities under the 
Atomic Energy Act. Adoption of the 
rules proposed herein would be fully 
consistent with this resolve. 

The matters identified by petitioners 
for consideration by the Commission 
relate largely to the adequacy of the 
procedures followed by DOE in 
implementing the Nuclear Waste Policy 
Act and in preparing its EIS. 
Nevertheless, as stated in the cited 
Federal Register notice, the Commission 
will give further consideration, in this 
rulemaking proceeding, to the issues 


raised by the petitioners, as they may 
relate to this agency’s responsibilities. 
Generally, the Commission proposes to 
deal with these issues in a manner 
consistent with the discussion above. 

Any person desiring to comment on 
the rulemaking petition, insofar as it 
relates to 10 CFR 60.24, should do so as 
part of this rulemaking proceeding. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
proposed regulation is the type of action 
described in categorical exclusion 10 
CFR 51.22(c) (1) and (3). Therefore, 
neither an environmental impact 
statement nor an environmental 
assessment has been prepared for this 
proposed regulation. 

Paperwork Reduction Act Statement 

The proposed rule contains no 
information collection requirements and 
therefore is not subject to the Paperwork 
Reduction Act (Pub. L. 96-511). 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certified that this rule, if 
adopted, will not have a significant 
economic impact on a substantial 
number of small entities. The only entity 
subject to regulation under this 
amended rule is the U.S. Department of 
Energy. 

List of Subjects 

10 CFR Part 2 

Administrative practice and 
procedure. Antitrust, Byproduct 
material, Classified information. 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and record keeping requirements. 

10 CFR Part 60 

High-level waste, Nuclear power 
plants and reactors. Nuclear materials, 
Penalty, Reporting and record keeping 
requirements. Waste treatment and 
disposal. 

Issuance 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the National 


Environmental Policy Act of 1969, as 
amended, the Nuclear Waste Policy Act 
of 1982, and 5 U.S.C. 553. the NRC is 
proposing to adopt the following 
amendments to 10 CFR Part 51, and 
related conforming amendments to 10 
CFR Parts 2 and 60. 

PART 2—RULES OF PRACTICE FOR 
DOMESTIC LICENSING PROCEEDINGS 

1. The authority citation for Part 2 is 
revised to read as follows: 

Authority: Secs. 161.181. 60 Stat. 948, 953, 
as amended (42 U.S.C. 2201, 2231); sec. 191. as 
amended. Pub. L. 87-615, 76 Stat. 409 (42 
U.S.C. 2241); sec. 201, 88 Stat 1242, as 
amended (42 U.S.C. 5841); 5 U.S.C. 552. 

Section 2.101 also issued under secs. 53.62, 
63. 81,103,104,105, 68 Stat. 930, 932, 933. 935. 
936, 937, 938. as amended (42 U.S.C. 2073, 
2092, 2093, 2111. 2133. 2134, 2135); sec. 114(0, 
Pub. L. 97-425, 96 Stat. 2213. as amended (42 
U.S.C. 10134(f)); sec. 102. Pub. L. 91-190. 83 
Stat 853, as amended (42 U.S.C. 4332); sec. 
301. 88 Stat 1248 (42 U.S.C. 5871). Sections 
2.102, 2.103, 2.104, 2.105, 2.721 also issued 
under secs. 102,103,104,105.183,189, 68 Stat 
936, 937, 938, 954, 955, as amended (42 U.S.C 
2132. 2133. 2134, 2135, 2233, 2239). Section 
2.105 also issued under Pub. L. 97-415.90 
Stat. 2073 (42 U.S.C. 2239). Sections 2.200- 
2.206 also issued under secs. 186, 234. 68 Stat. 
955, 83 Stat. 444, as amended (42 U.S.C. 2236, 
2282); sec. 206, 88 Stat. 1246 (42 U.S.C. 5846). 
Sections 2.600-2.606 also issued under sec. 
102, Pub. L. 91-190, 83 Stat. 853. as amended 
(42 U.S.C. 4332). Sections 2.700a, 2.719 also 
issued under 5 U.S.C. 554. Sections 2.754, 
2.760. 2.770 also issued under 5 U.S.C. 557. 
Section 2.790 also issued under sec. 103, 68 
Stat. 936, as amended (42 U.S.C. 2133) and 5 
U.S.C. 552. Sections 2.800 and 2.808 also 
issued under 5 U.S.C. 553. Section 2.809 also 
issued under 5 U.S.C. 553 and sec. 29. Pub. L 
85-256, 71 Stat 579. as amended (42 U.S.C. 
2039). Subpart K also issued under sec. 189. 

68 Stat 955 (42 U.S.C. 2239); sec. 134, Pub. L 
97-425. 96 Stat. 2230 (42 U.S.C. 10154). 
Appendix A also issued under sec. 6. Pub. L 
91-560. 84 Stat. 1473 (42 U.S.C. 2135). 
Appendix B also issued under sec. 10, Pub. L. 
99-240. 99 Stat. 1842 (42 U.S.C. 2021b et seq.). 

2. In § 2.101, paragraphs (f) (1), (2), (5), 
and (7) are revised and (f)(4) is removed 
and reserved to read as follows: 

§ 2.101 Filing of application. 

* * * • * 

(f)(1) Each application for a license to 
receive and possess high-level 
radioactive waste at a geologic 
repository operations area pursuant to 
Part 60 of this chapter and any 
environmental impact statement 
required in connection therewith 
pursuant to Subpart A of Part 51 of this 
chapter shall be processed in 
accordance with the provisions of this 
paragraph. 

(2) To allow a determination as to 
whether the application is complete and 









Federal Register / Vol. 53, No. 87 / Thursday, May 5, 1988 / Proposed Rules 


16145 


acceptable for docketing, it will be 
initially treated as a tendered document, 
and a copy will be available for public 
inspection in the Commission’s Public 
Document Room. Twenty copies shall be 
filed to enable this determination to be 
made. 

t * * * * 

(4) [Reserved] 

(5) If a tendered document is 
acceptable for docketing, the applicant 
will be requested to (i) submit to the 
Director of Nuclear Material Safety and 
Safeguards such additional copies of the 
application and environmental impact 
statement as the regulations in Part 60 
and Subpart A of Part 51 of this chapter 
require, (ii) serve a copy of such 
application and environmental impact 
statement on the chief executive of the 
municipality in which the geologic 
repository operations area is to be 
located, or if the geologic repository 
operations area is to be located within a 
municipality, on the chief executive of 
the county (or to the Tribal organization, 
if it is to be located within an Indian 
reservation), and (iii) make direct 
distribution of additional copies to 
Federal, State, Indian Tribe, and local 
officials in accordance with the 
requirements of this chapter and written 
instructions from the Director of Nuclear 
Material Safety and Safeguards. All 

such copies shall be completely 
assembled documents, identified by 
docket number. Subsequently 
distributed amendments to the 
application, however, may include 
revised pages to previous submittals 
and, in such cases, the recipients will be 
responsible for inserting the revised 
pages. 

• * * • * 

(7) Amendments to the application 
and supplements to the environmental 
impact statement shall be filed and 
distributed and a written statement shall 
be furnished to the Director of Nuclear 
Material Safety and Safeguards in the 
same manner as for the initial 
application and environmental impact 
statement. 


PART 51—ENVIRONMENTAL 
PROTECTION REGULATIONS FOR 
DOMESTIC LICENSING AND RELATED 

regulatory functions 

3. The authority citation for Part 51 is 
revised to read as follows: 

Authority: Sec. 181. 68 Stat. 948, as amended 
1^ U.S.C. 2201); secs. 201, as amended. 202, 
«Stat. 1242, as amended, 1244 (42 U.S.C. 

5M1. 5842). 

Subpart A also issued under National 
wvironmental Policy Act of 1969. secs. 102, 
105, 83 Stat. 853-854, as amended (42 


U.S.C. 4332, 4334. 4335); and Pub. L. 95-604, 
Title II. (2 Stat. 3033-3041. Section 51.22 also 
issued under sec. 274, 73 Stat. 688, as 
amended by 92 Stat. 3036-3038 (42 U.S.C. 
2021) and under Nuclear Waste Policy Act of 
1982. sec. 121, 96 Stat. 2228 (42 U.S.C. 10141). 
Secs. 51.43 and 51.109 also issued under 
Nuclear Waste Policy Act of 1982, sec. 114(f), 
96 Stat. 2216, as emended (42 U.S.C. 10134(f)). 

4. In § 51.20, existing paragraph (b)(13) 
is redesignated as paragraph (b)(14) and 
a new paragraph (b)(13) is added to read 
as follows: 

§ 51.20 Criteria for and identification of 
licensing and regulatory actions requiring 
environmental Impact statements. 

* * • * • 

(b) • • • 

***** 

(13) Issuance of a construction 
authorization and license pursuant to 
Part 60 of this chapter. 
***** 

5. Section 51.21 is revised to read as 
follows: 

§ 51.21 Criteria for and identification of 
licensing and regulatory actions requiring 
environmental assessments. 

All licensing and regulatory actions 
subject to this subpart require an 
environmental assessment except those 
identified in § 51.20(b) as requiring an 
environmental impact statement, those 
identified in § 51.22(c) as categorical 
exclusions, and those identified in 
§ 51.22(d) as other actions not requiring 
environmental review. As provided in 
§ 51.22(b), the Commission may, in 
special circumstances, prepare an 
environmental assessment on an action 
covered by a categorical exclusion. 

6. Section 51.22 is amended, by 
revising the heading and adding a new 
paragraph (d), to read as follows: 

§ 51.22 Criterion for categorical exclusion; 
identification of licensing and regulatory 
actions eligible for categorical exclusion or 
otherwise not requiring environmental 
review. 

***** 

(d) In accordance with section 121 of 
the Nuclear Waste Policy Act of 1982 (42 
U.S.C. 10141), the promulgation of 
technical requirements and criteria that 
the Commission will apply in approving 
or disapproving applications under Part 
60 of this chapter shall not require an 
environmental impact statement, an 
environmental assessment, or any 
environmental review under 
subparagraph (E) or (F) of section 102(2) 
of NEPA. 

7. In § 51.26, paragraph (a) is revised 
and a new paragraph (c) is added, to 
read as follows: 


§ 51.26 Requirement to publish notice of 
Intent and conduct scoping process. 

(a) Whenever the appropriate NRC 
staff director determines that an 
environmental impact statement will be 
prepared by NRC in connection with a 
proposed action, a notice of intent will 
be prepared as provided in § 51.27, and 
will be published in the Federal Register 
as provided in § 51.116, and an 
appropriate scoping process (see 
§§ 51.27, 51.28 and 51.29) will be 
conducted. 

***** 

(c) Upon receipt of an application and 
accompanying environmental impact 
statement under § 60.22 of this chapter 
(pertaining to geologic repositories for 
high-level radioactive waste), the 
appropriate NRC staff director will 
include in the notice of dockeitng 
required to be published by § 2.101(f)(8) 
of this chapter a statement of 
Commission intention to adopt the 
environmental impact statement to the 
extent practicable. However, if the 
appropriate NRC staff director 
determines, at the time of such 
publication or at any time thereafter, 
that NRC should prepare a supplemental 
environmental impact statement in 
connection with the Commission’s 
action on the license application, the 
procedures set out in paragraph (a) of 
this section shall be followed. 

8. A new § 52.67 is added to read as 
follows: 

§ 51.67 Environmental information 
concerning geologic repositories. 

(a) In lieu of an environmental report, 
the Department of Energy, as an 
applicant for a license or license 
amendment pursuant to Part 60 of this 
chapter, shall submit to the Commission 
any final environmental impact 
statement, and any supplement thereto, 
which the Department prepares in 
connection with any geologic repository 
developed under Subtitle A of Title 1 of 
the Nuclear Waste Policy Act of 1982. 

(b) The final environmental impact 
statement which accompanies the 
Department of Energy’s 
recommendation to the President to 
approve a site for a geologic repository 
shall be submitted to the Commission at 
the time and in the manner described in 
§ 60.22 of this chapter. Such statement 
shall be prepared in accordance with 
the provisions of section 114(f) of the 
Nuclear Waste Policy Act of 1982. The 
statement shall include, among the 
alternatives under consideration, denial 
of a license or construction 
authorization by the Commission. 

(c) Under applicable provisions of 
law, the Department of Energy is 
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required to supplement its final 
environmental impact statement 
whenever the Department makes a 
substantial change in its proposed 
action that is relevant to environmental 
concerns or determines that there are 
significant new circumstances or 
information relevant to environmental 
concerns and bearing on the proposed 
action or its impacts. The Department 
shall submit any supplement to its final 
environmental impact statement to the 
Commission at the time and in the 
manner described in § 60.22 of this 
chapter. 

(d) Whenever the Department of 
Energy submits a final environmental 
impact statement, or a final supplement 
to an environmental impact statement, 
to the Commission pursuant to this 
section, it shall also inform the 
Commission of the status of any civil 
action for judicial review initiated 
pursuant to section 119 of the Nuclear 
Waste Policy Act of 1982. This status 
report, which the Department shall 
update from time to reflect changes in 
status, shall: 

(1) State whether the environmental 
impact statement has been found by the 
courts of the United States to be 
adequate or inadequate; and 

(2) Identify any issues relating to the 
adequacy of the environmental impact 
statement that may remain subject to 
judicial review. 

9. A new § 51.109 is added to read as 
follows: 

§ 51.109 Public hearings In proceedings 
for issuance of materials license with 
respect to a geologic repository. 

(a)(1) In a proceeding for the issuance 
of a license to receive and possess 
source, special nuclear, and byproduct 
material at a geologic repository 
operations area, the NRC staff shall 
present its position on whether it is 
practicable to adopt, without further 
supplementation, the environmental 
impact statement (including any 
supplement thereto) prepared by the 
Secretary of Energy. If the position of 
the staff is that supplementation of the 
environmental impact statement by NRC 
is required, it shall file its final 
supplemental environmental impact 
statement with the Environmental 
Protection Agency, furnish that 
statement to commenting agencies, and 
make it available to the public, before 
presenting its position. In discharging its 
responsibilities under this paragraph, 
the staff shall be guided by the 
principles set forth in paragraphs (c) and 
(d) of this section. 

(2) Any other party to the proceeding 
who contends that it is not practicable 
to adopt the DOE environmental impact 


statement, as it may have been 
supplemented, shall file a contention to 
that effect in accordance with § 2.714(b) 
of this chapter. Such contention must be 
accompanied by one or more affidavits 
which set forth factual and/or technical 
bases for the claim that, under the 
principles set forth in paragraphs (c) and 
(d) of this section, it is not practicable to 
adopt the DOE environmental impact 
statement, as it may have been 
supplemented. The presiding officer 
shall resolve disputes concerning 
adoption of the DOE environmental 
impact statement by using, to the extent 
possible, the criteria and procedures 
that are followed in ruling on motions to 
reopen under § 2.734 of this chapter. 

(b) In any such proceeding, the 
presiding officer will determine those 
matter^ in controversy among the 
parties within the scope of NEPA and 
this subpart, specifically including 
whether, and to what extent, it is 
practicable to adopt the environmental 
impact statement prepared by the 
Secretary of Energy in connection with 
the issuance of a construction 
authorization and license for such 
repository. 

(c) The presiding officer will find that 
it is practicable to adopt the 
environmental impact statement 
prepared by the Secretary of Energy 
unless: 

(1) (i) The action proposed to be taken 
by the Commission differs from the 
action proposed in the license 
application submitted by the Secretary 
of Energy; and 

(ii) The difference may significantly 
affect the quality of the human 
environment; or 

(2) Significant and substantial new 
information or new considerations 
render the environmental impact 
statement inadequate. New information 
or new consideration shall not be 
deemed to render the environmental 
impact statement inadequate, for 
purposes of this paragraph, if the new 
information or new considerations have 
been addressed in a supplemental 
environmental impact statement that the 
Secretary of Energy has submitted to the 
Commission in accordance with the 
provisions of this chapter. 

(d) To the extent that the presiding 
officer determines it to be practicable to 
adopt the environmental impact 
statement prepared by the Secretary of 
Energy, such adoption shall be deemed 
to satisfy all responsibilities of the 
Commission under NEPA and no further 
consideration under NEPA or this 
subpart shall be required. 

(e) To the extent that it is not 
practicable to adopt the environmental 
impact statement prepared by the 


Secretary of Energy, the presiding officer 
will: 

(1) Determine whether the 
requirements of section 102(2) (A), (C), 
and (E) of NEPA and the regulations in 
this subpart have been met; 

(2) Independently consider the final 
balance among conflicting factors 
contained in the record of the 
proceeding with a view to determining 
the appropriate action to be taken: 

(3) Determine, after weighing the 
environmental, economic, technical and 
other benefits against environmental 
and other costs, whether the 
construction authorization or license 
should be issued, denied, or 
appropriately conditioned to protect 
environmental values; 

(4) Determine, in an uncontested 
proceeding, whether the NEPA review 
conducted by the NRC staff has been 
adequate; and 

(5) Determine, in a contested 
proceeding, whether in accordance with 
the regulations in this subpart, the 
construction authorization or license 
should be issued as proposed. 

(f) In making the determinations 
described in paragraph (e) of this 
section, the environmental impact 
statement will be deemed modified to 
the extent that findings and conclusions 
differ from those in the final statement 
prepared by the Secretary of Energy, as 
it may have been supplemented. The 
initial decision will be distributed to any 
persons not otherwise entitled to receive 
it who responded to the request in the 
notice of docketing, as described in 

§ 51.26(c). If the Commission or the 
Atomic Safety and Licensing Appeal 
Board reaches conclusions different 
from those of the presiding officer with 
respect to such matters, the final 
environmental impact statement will be 
deemed modified to that extent and the 
decision will be similarily distributed. 

(g) The provisions of this section shall 
be followed, in place of those set out in 
§51.104, in any proceedings for the 
issuance of a license to receive and 
possess source, special nuclear, and 
byproduct material at a geologic 
repository operations area. 

10. In § 51.118, the existing text is 
redesignated as paragraph (a) and a 
new paragraph (b) is added, to read as 
follows: 

§51.118 Final environmental Impact 
statement—Notice of availability. 

(a) * * * 

(b) Upon adoption of a final 
environmental impact statement or any 
supplement to a final environmental 
impact statement prepared by the 
Department of Energy with respect to a 
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geologic repository that is subject to the 
Nuclear Waste Policy Act of 1982, the 
appropriate NRC staff director shall 
follow the procedures set out in 
paragraph (a) of this section. 

PART 60—DISPOSAL OF HIGH-LEVEL 
RADIOACTIVE WASTES IN GEOLOGIC 

repositories 

11. The authority citation for Part 60 is 
revised to read as follows: 

Authority: Secs. 51, 53, 62, 63. 65. 81.161, 

182,183. 68 Stat. 929, 930, 932. 933, 935, 948, 
953,954, as amended (42 U.S.C. 2071, 2073. 
2092, 2093. 2095, 2111. 2201, 2232, 2233); secs. 
202, 206, 88 Stat. 1244,1246 (42 U.S.C. 5842, 
5846); secs. 10 and 14, Pub. L. 95-601, 92 Stat. 
2951 (42 U.S.C. 2021a and 5851); sec. 102, Pub. 
L 91-190. 83 Stat. 853 (42 U.S.C. 4332); secs. 
114,121, Pub. L. 97-425. 96 Stat. 2213. 2228, as 
amended (42 U.S.C. 10134,10141). 

For the purpose of section 223, 68 Stat. 958, 
as amended (42 U.S.C. 2273), § § 60.10, 60.71 
to 60.75 are issued under sec. 161o. 68 Stat. 

950, as amended (42 U.S.C. 2201 (o)). 

12. In § 60.15, paragraph (c) is 
removed and paragraph (d) is 
redesignated as paragraph (c). 

13. In § 60.21, paragraph (a) is revised 
to read as follows: 

60.21 Content of application. 

(a) An application shall consist of 
general information and a Safety 
Analysis Report. An environmental 
impact statement shall be prepared in 
accordance with the Nuclear Waste 
Policy Act of 1982, as amended, and 
shall accompany the application. Any 
Restricted Data or National Security 
Information shall be separated from 
unclassified information. 

• • * * * 

14. Section 60.22 is revised to read as 
follows: 

§60.22 Filing and distribution of 

application. 

(a) An application for a license to 
receive and possess source, special 
nuclear, or byproduct material at a 
geologic repository operations area at a 
site which has been characterized, and 
any amendments thereto, and an 
accompanying environmental impact 
statement and any supplements, shall be 
signed by the Secretary of Energy or the 
Secretary’s authorized representative 
and shall be filed in triplicate with the 
Director. 

(b) Each portion of such application 
and any amendments, and each 
environmental impact statement and 
any supplements, shall be accompanied 
by 30 additional copies. Another 120 
<j°pies shall be retained by DOE for 
distribution in accordance with written 
instructions from the Director or the 
Director’s designee. 


(c) DOE shall, upon notification of the 
appointment of an Atomic Safety and 
Licensing Board, update the application, 
eliminating all superseded information, 
and supplement the environmental 
impact statement if necessary, and serve 
the updated application and 
environmental impact statement (as it 
may have been supplemented) as 
directed by the Board. At that time DOE 
shall also serve one such copy of the 
application and environmental impact 
statement on the Atomic Safety and 
Licensing Appeal Panel. Any subsequent 
amendments to the application or 
supplements to the environmental 
impact statement shall be served in the 
same manner. 

(d) At the time of filing of an 
application and any amendments 
thereto, one copy shall be made 
available in an appropriate location 
near the proposed geologic repository 
operations area (which shall be a public 
document room, if one has been 
established) for inspection by the public 
and updated as amendments to the 
application are made. The 
environmental impact statement and 
any supplements thereto shall be made 
available in the same manner. An 
updated copy of the application, and the 
environmental impact statement and 
supplements, shall be produced at any 
public hearing held by the Commission 
on the application, for use by any party 
to the proceeding. 

(e) The DOE shall certify that the 
updated copies of the application, and 
the environmental impact statement as 
it may have been supplemented, as 
referred to in paragraphs (c) and (d) of 
this section, contain the current contents 
of such documents submitted in 
accordance with the requirements of 
this part. 

15. In § 60.24, the section heading and 
paragraphs (a) and (c) are revised to 
read as follows: 

§ 60.24 Updating of application and 
environmental Impact statement. 

(a) The application shall be as 
complete as possible in the light of 
information that is reasonably available 
at the time of docketing. 

• * * ♦ # 

(c) The DOE shall supplement its 
environmental impact statement in a 
timely manner so as to take into account 
the environmental impacts of any 
substantial changes in its proposed 
actions or any significant new 
circumstances or information relevant to 
environmental concerns and bearing on 
the proposed action or its impacts. 

16. In § 60.31, the introductory 
paragraph is revised to read as follows: 


§ 60.31 Construction authorization. 

Upon review and consideration of an 
application and environmental impact 
statement submitted under this part, the 
Commission may authorize construction 
if it determines: 

***** 

17. In § 60.51, the introductory portion 
of paragraph (a), and paragraph (b), are 
revised to read as follows: 

§ 60.51 License amendment for 
permanent closure. 

(a) DOE shall submit an application to 
amend the license prior to permanent 
closure. The submission shall consist of 
an update of the license application 
submitted under §§ 60.21 and 60.22, 
including: 

***** 

(b) If necessary, so as to take into 
account the environmental impact of 
any substantial changes in the 
permanent closure activities proposed to 
be carried out or any significant new 
information regarding the environmental 
impacts of such closure, DOE shall also 
supplement its environmental impact 
statement and submit such statement, as 
supplemented, with the application for 
license amendment. 

Dated at Rockville, Maryland this 29th day 
of April 1988. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 

Secretary of the Commission. 

[FR Doc. 88-9979 Filed 5-4-88; 8:45 am| 
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FEDERAL HOME LOAN BANK BOARD 
12 CFR Part 545 
(No. 88-303J 

Preapproved Securities Brokerage 
Service Corporation Activities 

Date: April 28,1988. 

agency: Federal Home Loan Bank 
Board. 

action: Proposed rule. 

summary: The Federal Home Loan Bank 
Board (“Board”) is proposing to adopt 
amendments to 12 CFR 545.74, its 
service corporation regulations, by 
inserting a new paragraph 545.74(c)(4) 
“Securities brokerage activities” and 
renumbering subsequent paragraphs. 

The purpose of the proposed 
amendments is to enable service 
corporations to commence certain types 
of securities brokerage activities, 
without preparing an application and 
obtaining individual Board approval. 

The amendments designate certain 
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types of securities brokerage activities 
as preapproved service corporation 
activities. 

date: Comments must be received by 
June 6,1988. 

address: Send comments to Director, 
Information Services Section, Office of 
the Secretariat, Federal Home Loan 
Bank Board, 1700 G Street, NW., 
Washington. DC 20552. Comments will 
be available for public inspection at this 
address. 

FOR FURTHER INFORMATION CONTACT. 

Dean V. Shahinian, Deputy Director for 
Corporate Activities, (202) 377-7289; V. 
Gerard Comizio, Director, (202) 377- 
6411; Corporate and Securities Division; 
or Julie L. Williams, Deputy General 
Counsel for Securities and Corporate 
Structure. (202) 377-6459, Office of 
General Counsel. Federal Home Loan 
Bank Board, 1700 G Street. NW.. 
Washington. DC 20552. 

SUPPLEMENTARY INFORMATION: 

I. Background 

Section 5(c)(4)(b) of the Home Owners 
Loan Act of 1933,12 U.S.C. 1464(c)(4)(B). 
provides that a Federal association may 
invest up to three percent of its assets in 
a corporation chartered in the state 
where the association has its home 
office, provided that at least one half of 
the investments in excess of one percent 
must be for community development 
purposes. The Board has implemented 
this authority in 12 CFR 545.74, which 
authorizes investment in service 
corporations. 

The Board considers service 
corporations an important adjunct to 
traditional association activities and 
recognizes the Significant profit 
contributions that they may make. The 
Board also seeks to ensure that the 
associations conduct activities in ways 
that do not entail undue risk to 
institutional safety and soundness. 

In recent years, the Board has 
received numerous applications for 
service corporations to conduct various 
types of securities brokerage activities. 
These applications are reviewed by the 
Supervisory Agent at the District Bank, 
then transmitted to the Board's Office of 
District Banks. Office of General 
Counsel, and Office of Regulatory' 

Policy, Oversight, and Supervision for 
review prior to submission to the Board. 

The staff has noted that while certain 
applications raise legal and/or safety 
and soundness concerns or present 
unusual or problematic facts, many 
applications present similar facts and 
seek permission to conduct activities 
structured in a way that either does not 
raise legal or supervisory concerns or 
that raises concerns that can be and 


have been addressed by imposing 
conditions on the approvals. Such 
applications are regularly approved by 
the Board, and standard types of 
conditions of approval have been 
developed. 

The Board is sensitive to the 
importance of expediting the processing 
and review of applications in the 
minimum time period necessary to 
satisfy the Board’s interests in assuring 
the safety, soundness, and legality of a 
proposed service corporation activity. 
As a result of this concern, the Board 
has in the past delegated authority to 
the Principal Supervisory Agents 
(“PSA”) of the District Banks in certain 
cases to approve applications for 
securities brokerage activities that do 
not differ materially from certain 
applications that have been approved 
by the Board. In these cases, the PSA 
reviews the documents, analyzes the 
materiality of any differences between 
the application at hand and the 
precedential application approved by 
the Board, and (if there are no material 
differences) may approve the 
application subject to the conditions 
that the Board has specified. 

Section 545.74(c) lists activities in 
which service corporations may engage 
without prior approval. The Board is 
proposing to add certain securities 
brokerage activities to those that are 
preapproved in order to eliminate the 
current unnecessarily cumbersome 
application process. The Board proposes 
to create a new paragraph (c)(4), 
“Securities brokerage activities,” in 
which certain securities brokerage 
services are preapproved, and to make 
corresponding technical changes. 

Section 545.74(c) has generally set 
forth a relatively brief, general 
description of each preapproved 
activity. The instant proposal would 
deviate from this approach by setting 
forth a number of particular 
requirements relating to the manner in 
which it would be conducted and 
regulated. These limitations and 
conditions are set forth under two 
paragraphs (i)(A)-(l), which would set 
out the requirements relating to the 
manner in which the business would be 
conducted, and (ii)(A)-(I), which would 
set forth activities that the service 
corporation would be prohibited from 
conducting without express Board 
approval. 

The Board specifically seeks comment 
on whether the material included in 
(i)(AH0 and (iij(AHl) should be 
included at all and whether any 
requirements should be expanded, 
modified, or deleted. On the one hand, it 
may be advantageous for the Board to 
spell out in a readily available 


publication, such as the Code of Federal 
Regulations, detailed rules specifying 
what is expected of a service 
corporation to engage in securities 
brokerage activity. On the other hand, 
promulgating regulations that attempt to 
detail conditions and limitations on a 
preapproved activity may be thought to 
add inordinate expense to institutions’ 
compliance activities, limit competitive 
flexibility, and create significant 
penalties and disincentives. 

If, however, the Board were to delete 
these provisions and promulgate a rule 
that permits all securities brokerage 
activities on an agency or riskless 
principal basis without any conditions, 
commenters are asked to provide views 
on the most appropriate way to provide 
supervisory guidance to service 
corporations engaging in securities 
brokerage activities. 

The Board proposes to preapprove the 
type of securities brokerage activities 
that it has routinely approved on a case- 
by-case basis. For example, a 
preapproved type of service corporation 
would be limited to selling securities on 
an agency or “riskless principal” basis 
because such transactions do not entail 
inventory and other brokerage risks. 
Because sustained losses could raise 
supervisory concerns, preapproval 
would apply only if operations are 
projected to be profitable within one 
year. In addition, to qualify for 
preapproval, brokerage services must be 
provided in areas segregated from the 
areas where depository activities are 
conducted and, if advertised, must be 
advertised to distinguish the service 
corporation from the insured institution 
in order to minimize the opportunities 
for investor confusion between the 
brokerage services, where investments 
are not insured, and the savings 
activities, guaranteed by the Federal 
Savings and Loan Insurance 
Corporation. 

Where a service corporation contracts 
with a third-party broker-dealer, the 
arrangement is not eligible for 
preapproval if the broker-dealer and its 
officers, principals, and owners have 
been sanctioned with regard to 
securities activities by a court, 
governmental agency, or self-regulatory 
organization. Any contract entered into 
with a third-party broker-dealer must be 
with the service corporation, not the 
association, and must provide that the 
broker-dealer will indemnify the service 
corporation for misconduct by broker- 
dealer personnel. A service 
corporation’s use of any association 
customer list would be preapproved 
solely for its own business purposes and 
not for distribution to third parties. To 
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continue the preapproved services, a 
service corporation would be required to 
provide the PSA with certifications 
regarding the adequacy of the service 
corporation's supervisory procedures 
and its maintenance of a separate 
corporate identity from the association. 
These are certifications that the Board 
typically has required of brokerage 
service corporations. 

Notably, a service corporation's 
eligibility for preapproval will not be 
affected by the form of compensation of 
the service corporation's employees, 
who may be compensated on a salary or 
commission basis. Until recently, the 
Board had limited its case-by-case 
approvals to those situations where 
service corporation employees were 
compensated only on a salaried basis. 
After re-examining the issue, however, 
the Board determined that such a 
limitation was not needed as a 
safeguard in the conduct of service 
corporation securities brokerage 
activities and its removal would afford 
the service corporation valuable 
flexibility in structuring its employment 
compensation arrangements. 

Accordingly, the proposed preapproval 
criteria do not distinguished between 
commission or salary compensation of 
service corporation employees as a 
factor affecting preapproved status. 

The Board requests comment on the 
elements of the proposed preapproved 
securities brokerage activities and 
whether other activities should be 
preapproved. The Board also solicits 
comments as to whether any other 
safeguards should be added to the 
preapproval conditions or whether any 
of the preapproval criteria are 
mnecessary and, if so, why they should 
te eliminated or modified. 

Many activities would not be 
jreapproved. particularly those that the 
toard has. upon application, previously 
ienied. The regulation specifically 
dentifies some of these, and a service 
wporation must obtain Board approval 
o engage in an activity that is not pre- 
ipproved. For example, non- 
ireapproved activities include executing 
ransactions as a principal (other than a 
iskless principal), providing certain 
nveslment advisory services; paying 
eferral fees to association employees; 
Staining association customer account 
glances; soliciting specific securities 
ransactions; indemnifying a third-party 
tfoker-dealen permitting non-registered 
^ployees to perform other than clerical 
rad administrative duties; and the 
delation's providing margin credit or 
^ering certain contracts. The Board 
elicits comments on whether any of 


these activities should also be 
preapproved. 

Any service corporation that intends 
to engage in preapproved securities 
brokerage activities would be required 
to furnish to its PSA, no later than 30 
days prior to the commencement of 
operations, a written notice of the 
identity of the service corporation and 
the brokerage services to be provided, 
copies of all contractual agreements and 
memoranda entered into by the service 
corporation with broker-dealers, 
investment advisors, and their affiliates, 
and the parent insured institution, and a 
legal opinion, from counsel independent 
from the association, stating that the 
activities to be conducted qualify for 
preapproved status. 

II. Public Comment Period 

The Board has determined that a 30- 
day public comment period is 
appropriate because prompt action is in 
the public interest in order to make the 
amendments and expedited procedures 
available as soon as possible. 

Initial Regulatory Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act, 5 U.S.C. 603, the Board is 
providing the following initial regulatory 
flexibility analysis: 

1. Reasons, objectives, and legal 
bases underlying the proposed rules. 
These elements have been discussed 
elsewhere in the supplementary 
information regarding the proposal. 

2. Small entities to which the 
proposed rules would apply. The rules 
would apply to all insured institutions. 

3. Impact of the proposed rules on 
small institutions. To the extent that the 
rules would affect small institutions, this 
has been discussed elsewhere in the 
proposal. 

4. Overlapping or conflicting federal 
rules. There are no federal rules which 
duplicate, overlap, or conflict with the 
proposed rules. 

5. Alternatives to the proposed rule. 
Other alternatives, such as the present 
rules, may tend to prolong the waiting 
for permission to engage in brokerage 
activities. More liberal provisions may 
raise questions of statutory authority. 

List of Subjects in 12 CFR Part 545 

Accounting, Consumer protection, 
Credit, Electronic funds transfers. 
Investments, Manufactured homes, 
Mortgages, Reporting and recordkeeping 
requirements, Savings and loan 
associations. 

Accordingly, the Board hereby 
proposes to amend Part 545, Subchapter 
C. Chapter V, Title 12, Code of Federal 
Regulations, as set forth below. 


SUBCHAPTER C—FEDERAL SAVINGS AND 
LOAN SYSTEM 

PART 545—OPERATIONS 

1. The authority citation for Part 545 
continues to read as follows: 

Authority: Sec. 5A, 47 Stat. 727, as added 
by sec. 1, 64 Stal. 256 as amended (12 U.S.C. 
1425a); sec. 5, 48 Stat. 132. as amended (12 
U.S.C. 1464); secs. 402-^103, 407, 48 Stat. 125fr- 
1257, 1260. a9 amended (12 U.S.C. 1725-1726, 
and 1730). Reorg. Plan No. 3 of 1947, FR 4981, 
3 CFR 1943-1948 Comp., p. 1071. 

2. Amend § 545.74 by redesignating 
the existing paragraphs (c) (4). (5). and 
(6) as the new paragraphs (c) (5). (6), 
and (7); by adding a new paragraph 
(c)(4); by revising the new paragraph 
(c)(5)(v); and by revising the new 
paragraph (c)(7) to read as follows: 

§ 545.74 Service corporations. 
***** 

(c) Permitted activities. * * • 

(4) Securities brokerage services, (i) 
Execution of securities transactions on 
an agency or riskless principal basis 
solely upon the order of and for the 
account of customers, provided that the 
service corporation: 

(A) Furnishes to the Principal 
Supervisory Agent within 60 days after 
the commencement of operations an 
initial opinion of counsel, with an 
undertaking to provide annual 
certifications thereto from the board of 
directors of the association thereafter, 
that the association and its service 
corporation are conducting the subject 
brokerage operations in a manner that is 
consistent with the Board's policy on the 
establishment of separate corporate 
identities for savings and loan 
associations and their service 
corporations, as set forth in 12 CFR 
563.37 and 570.10; 

(B) Projects the operations will be 
profitable or will become profitable on a 
fiscal year basis within one year based 
on reasonable assumptions, provides 
written documentation of such 
projection to the Principal Supervisory 
Agent within 60 days of commencement 
of operations, and provides the Principal 
Supervisory Agent annually with 
financial statements of the service 
corporation, in form and content 
satisfactory to the Principal Supervisory 
Agent; 

(C) Agrees in writing with the 
association that the service corporation 
will not disclose to any third parties the 
list of the names and addresses of the 
customers of the association for any 
purpose and that the service corporation 
will use any such customer list solely for 
its business purposes; 
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(D) Conducts securities brokerage 
activities in an area segregated from the 
areas where the association’s depository 
functions are performed and clearly 
identifies and distinguishes the area 
from other portions of the association’s 
public premises as dedicated to the 
securities business; 

(E) Distinguishes advertising by the 
service corporation from the 
association, in particular so that 
advertising does not indicate or imply 
that the securities or transactions of the 
service corporation are insured by the 
FSUC; 

(F) Does not enter into any third party 
contract, such as with a broker-dealer, 
with an entity that in the past ten years 
has been limited, or whose officers, 
principals, or owners in the past ten 
years have been limited, in its securities 
activities, such as by censure, 
suspension, injunction, or consent 
decree, by a court, governmental 
agency, or self-regulatory organization, 
in securities industry activities or has 
been convicted of a felony or filed for 
bankruptcy; 

(G) Where the service corporation 
enters a contract with a third-party 
broker-dealer, the contract provides that 
the third-party broker-dealer agrees to 
indemnify fully the service corporation 
and the association for any liability 
caused by the negligence, recklessness, 
or intentional conduct of the broker- 
dealer or its employees; 

(H) Provides to the Principal 
Supervisory Agent an initial opinion of 
counsel or an opinion from the senior 
securities principal responsible for 
overseeing the subject brokerage 
program that the program has been 
established pursuant to operational 
procedures that are intended to ensure 
that the program is conducted in 
conformity with applicable securities 
laws and regulations and that such 
procedures include internal controls and 
supervisory systems that have been 
established and are to be applied to 
reasonably detect and prevent 
violations of Federal securities statutes, 
the rules adopted thereunder, and the 
rules of self-regulatory organizations 
applicable to broker-dealers, including 
but not limited to those provisions 
designed to prevent churning, unsuitable 
recommendations, charging excessive 
prices, and the making of fraudulent 
representations in connection with the 
offer, sale, or purchase of securities 
(’’the regulations”); and on an annual 
basis thereafter provides a certification 
by the senior securities principal 
responsible for supervising and 
overseeing the subject brokerage 
program that he or she has discharged 
the obligations incumbent upon him or 


her by reason of such procedures and 
systems previously described and has 
no reasonable belief or cause to believe 
that such procedures and systems are 
not being complied with or that a 
violation of the regulations has 
occurred; 

(1) Does not condition the sale of 
securities to a customer on the 
customer’s utilizing services of any 
affiliate of the insured institution, the 
service corporation, or a third-party 
broker-dealer; 

(ii) Service corporation activities 
authorized under this paragraph (c)(4) 
may not include the following activities: 

(A) Execution of securities 
transactions on a principal basis, 
including market-making and 
underwriting, except on a riskless 
principal basis and except as permitted 
under paragraph (c)(3) of this section; 

(B) Provision of investment advisory 
services, except for: [1) Standardized 
investment advice derived from 
unaffiliated third-party sources; [2] 
individualized investment advice 
provided to natural persons; and (3) 
investment advisory services authorized 
pursuant to paragraph (c)(2) of this 
section; 

(C) Payment of a referral fee, bonus, 
or any incentive compensation, in cash 
or in kind, to any employee of the 
association for referring any customer to 
the service corporation; 

(D) Provision by the association or the 
acceptance by the service corporation of 
information relating to the association’s 
customers’ balance in savings accounts, 
certificates of deposit, individual 
retirement accounts or other accounts, 
or the maturity dates of any account or 
certificate; 

(E) Solicitation of specific securities 
transactions by any registered 
representative; 

(F) Indemnification by the association 
or the service corporation of a third- 
party broker-dealer; 

(G) Extension of margin credit by the 
association to customers of the service 
corporation; 

(H) Entry into any third-party 
contract, such as with a broker-dealer, 
directly by the association; 

(I) Non-registered representatives who 
are dual employees of the association 
performing other than clerical or 
ministerial tasks. 

(iii) Any association that intends to 
acquire or establish a service 
corporation to engage in preapproved 
securities brokerage activities shall 
furnish to the Principal Supervisory 
Agent, no later than 30 days prior to the 
commencement of operations, written 
notice containing a full description of 
the brokerage services to be provided, 


together with copies of all executed 
contractual agreements and memoranda 
between the service corporation and 
third-party broker-dealers, investment 
advisors, and their affiliates, and the 
parent insured institution, and a legal 
opinion from independent counsel that 
the securities brokerage services qualify 
as preapproved under this paragraph 
(c)(4). 

(iv) The Principal Supervisory Agent 
may request additional information at 
any time regarding the operations of the 
service corporation if he has supervisory 
concerns about the activity, has 
evidence that the activity may not be in 
the best interest of the association or 
service corporation, or has questions as 
to whether the activities are being 
conducted in a manner that is 
preapproved. 

(5) Other investments. 0 0 0 

(v) Investing in the capital of a small 
business investment company or 
minority enterprise small business 
investment company licensed pursuant 
to section 302(d) of the Small Business 
Investment Act of 1958 by the U.S. Small 
Business Administration to invest in 
small businesses engaged exclusively in 
the activities listed in paragraphs (c) (1) 
through (6) of this section; 
***** 

(7) Activities reasonably incident to 
those listed in paragraphs (c) (1) through 
(6) of this section. 
***** 

By the Federal Home Loan Bank Board. 
)ohn F. Ghizzoni, 

Assistant Secretary. 

[FR Doc. 88-10025 Filed 5-4-88; 8:45 am| 
BILUNG CODE 6720-01-W 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 211 

(Docket No. 88N-0027] 

Tamper-Resistant Packaging 
Requirements for Certain Over-the- 
Counter (OTC) Human Drug Products 

agency: Food and Drug Administration. 
action: Proposed rule. 

summary: The Food and Drug 
Administration (FDA) is proposing to 
amend its tamper-resistant packaging 
regulation, which applies to all over-the- 
counter (OTC) human drug products, 
except dermatologies, dentifrices, 
insulin, and throat lozenges. Under the 
proposed amendment, manufacturers 
and packagers would be required to 
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market two-piece hard gelatin capsules 
in packaging utilizing a minimum of two 
tamper-resistant packaging features, 
unless the capsules are manufactured in 
such a way that the capsules are sealed 
by a tamper-resistant packaging 
technology, in which case the standard 
OTC tamper-resistant packaging 
requirement for a minimum of one 
tamper-resistant feature is applicable. 
This proposed new requirement for 
capsules relates only to hard gelatin 
capsules, and has no applicability to 
soft gelatin capsules (also known as soft 
gels). This action is proposed as part of 
agency efforts to improve consumer 
protection from the threat of product 
tampering. 

OATES: Comments by July 5,1988. The 
proposed effective date is 1 year after 
the date of publication of a final rule in 
the Federal Register. All products 
subject to the final rule initially 
introduced or initially delivered for 
introduction in Interstate commerce 
after the effective date of the final rule 
and not in compliance with the final rule 
would be subject to regulatory action. 
address: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62,5600 Fishers Lane, Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Sally L Maher, Center for Drug 
Evaluation and Research (HFN-3G2). 

Food and Drug Administration, 5600 
Fishers l.ane, Rockville, MD 20857, 301- 

295-8049. 

SUPPLEMENTARY INFORMATION: 

l. Introduction 

FDA is proposing to amend its 
tamper-resistant packaging regulations 
for OTC drug products (21 CFR 211.132). 
The drug products that are covered by 
the regulations include all OTC drug 
products, except dermatologies (i.e., 
products applied to the skin), 
dentifrices, insulin, and throat lozenges. 
The proposed amendment is part of the 
agency’s continuing review of the 
potential public health threat posed by 
product tampering. For example, 
tampering incidents resulted in one 
death in February 1986, and two 
subsequent deaths in June 1986. of 
consumers who unknowingly consumed 
OTC encapsulated drugs that had been 
poisoned with cyanide. 

The agency recognizes that the 
requirements for tamper-resistant 
packaging that were promulgated in 
% are in large part responsible for a 
>as | improvement in tamper-resistant 
Packaging, and that this has been an 
enormous benefit to public health and 
safety. Nonetheless, despite an 


unprecedented effort since 1982 by drug 
manufacturers and packagers to provide 
tamper-resistant features of OTC 
products, the agency believes it may be 
necessary to amend the existing 
regulations to improve consumer 
protection in regard to two-piece hard 
gelatin capsules, the dosage form 
associated with the most serious 
tampering incidents. 

A consumer's first defense against 
being harmed by a product that has 
been tampered with is being aware of 
the fact that tampering has occurred. In 
promulgating the tamper-resistant 
packaging regulations (47 FR 50442; 
November 5,1982), FDA recognized that 
such packaging should offer a signal to 
consumers that a product has been 
tampered with. The regulation defined a 
tamper-resistant package as one “having 
an indicator or barrier to entry which, if 
breached or missing, can reasonably be 
expected to provide visible evidence to 
consumers that tampering has 
occurred.'* FDA’s investigations of the 
tampering incidents since tamper- 
resistant packaging was introduced, 
show that such packaging is indeed 
tamper-evident and has, in fact, usually 
offered a signal to users that the product 
has been tampered with. 

FDA believes that the proposed 
amended tamper-resistant requirements 
for two-piece hard gelatin capsules 
would provide a necessary additional 
measure of consumer protection. Many 
manufacturers have already voluntarily 
taken measures that are consistent with 
this proposal. However, the agency 
believes there is a need to amend the 
regulation to ensur. that all 
manufacturers of this dosage form 
provide this increased level of 
protection. 

II. Proposed Revisions to the Regulation 

The agency is proposing that 
manufacturers and packagers be 
required to market two-piece hard 
gelatin capsules in packaging utilizing a 
minimum of two tamper-resistant 
packaging features, unless the capsules 
are manufactured in such a way that the 
capsules are sealed by a tamper- 
resistant technology, in which case the 
standard OTC tamper-resistant 
requirement for a minimum of one 
tamper-resistant feature is applicable. 

Because all of the known fatalities 
resulting from tampering with OTC 
drugs were associated with unsealed, 
two-piece hard gelatin capsules, FDA 
believes it w’ould be prudent to require 
that extra precautions to protect against 
tampering be taken for products 
marketed over-the-counter in this 
dosage form. Under the proposed 
amendment, such capsules would be 


required to provide an increased level of 
protection against tampering. 

This proposal states that a minimum 
of two tamper-resistant features is 
required on the packaging of hard 
gelatin capsules that are not acceptably 
sealed. Under the proposal, therefore, 
the manufacturer would have a choice 
of two approaches to increasing the 
tamper-resistance of two-piece hard 
gelatin capsules: (1) Use a tamper- 
resistant technology to seal the 
capsules; or (2) use a minimum of two 
tamper-resistant features on the 
packaging for the capsules. (This 
provision would have no applicability to 
soft gelatin capsules, also known as soft 
gels.) The proposal would add this 
requirement to paragraph (b) of the 
regulation. 

FDA is also proposing several 
technical changes, for purposes of 
updating the regulation as follows: 

1. The agency is proposing to modify 
the introductory provision in paragraph 
(a) to acknowledge that tamper-resistant 
packaging has now been utilized for 
some time. 

2. The provision in paragraph (e), 
stating that OTC products subject to 
new drug applications are also subject 
to the tamper-resistant packaging 
regulations, is proposed to be changed 
to update the citations and to explain 
the applicability of the cited provisions. 

3. The agency is proposing to delete 
paragraph (g). This paragraph is 
proposed to be deleted in its entirety 
because it refers to dates in 1983 and 
1984 for compliance with the original 
regulation. 

Elsewhere in this issue of the Federal 
Register, FDA is announcing the 
availability of a Compliance Policy 
Guide which updates the list of 
acceptable tamper resistant 
technologies first contained in the 
preamble of the November 5,1982 (47 FR 
50442), final rule. This updated listing 
also describes acceptable technologies 
for sealing hard gelatin capsules. 

III. Legal Basis for Proposed New 
Requirements 

The Federal Food, Drug, and Cosmetic 
Act (the act) sets up a system of 
regulation regarding the safety and 
effectiveness of drug producis. Under 
the act, FDA has the authority to 
establish requirements for tamper- 
resistant packaging of OTC drug 
products that will improve the security 
of OTC drug packaging and help assure 
the safety and effectiveness of OTC 
drug products. 
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IV. State and Local Requirements 

FDA’s proposed amendment to the 
tamper-resistant packaging regulation 
constitutes a reasonable response, 
capable of being implemented in an 
orderly fashion, to any renewed threat 
of OTC drug product tampering with 
two-piece, unsealed hard gelatin 
capsules. The agency believes that the 
proposed amendment provides adequate 
safeguards to protect consumers from 
such tampering, and should eliminate 
the need for additional action at the 
State or local level. FDA invites 
comments on the adequacy of the 
agency’s proposed amendment in this 
regard. 

V. Economic Considerations 

This proposed regulation may impose 
additional costs on manufacturers of 
OTC drug products for providing two 
tamper-resistant packaging features for 
unsealed, two-piece hard gelatin capsule 
products. To assess this impact, the 
Proprietary Association’s (PA) Expert 
Technical Committee conducted a 
survey of 25 member companies in 
August 1986. The survey estimated that 
a large company would experience one¬ 
time capital costs plus First-year 
recurring costs of $568,000 and that 
smaller firms with annual sales of less 
than $20 million would incur similar 
costs of $93,000. The survey estimated 
the costs for all PA member firms would 
approximate $26.4 million. A copy of the 
PA’s Summary Statement of Cost 
Estimates is on file in FDA’s Dockets 
Management Branch (address above). 

FDA estimated that there may have 
been as many as 100 non-PA member 
firms producing unsealed, two piece 
hard gelatin capsule products in 1986. If 
these firm's costs were comparable to 
those for smaller PA member firms, the 
total non-PA costs would approximate 
$9.3 million, and the total industry costs 
would approximate $35.7 million at the 
time of the PA survey. 

Since 1986, many manufacturers of 
unsealed, two-piece hard gelatin capsule 
products have voluntarily shifted to 
alternative noncapsule or sealed capsule 
products. Others have voluntarily 
upgraded packaging to provide two 
tamper-resistant features. Thus, the 
costs of implementing the proposed 
requirements in 1988 are some fraction 
of the costs estimated in 1986. 

FDA is interested in obtaining current 
information on what has already been 
accomplished by the industry in regard 
to improving the tamper-resistance of 
two-piece hard gelatin capsules. The 
agency is also interested in obtaining 
information on the costs that would l)e 
incurred by industry if the amendment 


proposed in this document was 
finalized. 

Since the projected costs of this 
proposed regulation are less than $100 
million annually and less than one-tenth 
of 1 percent of manufacturers’ sales of 
OTC drug products, the rule does not 
pose a major cost impact as defined by 
Executive Order 12291. These costs are 
not expected to pose a significant 
economic impact on small 
manufacturers. Therefore, in accordance 
with the Regulatory Flexibility Act (Pub. 
L. 96-543). the agency certifies that this 
proposal does not require a regulatory 
flexibility analysis. 

VI. Environmental Impact 

The agency has determined under 21 
CFR 25.24(a) (10) and (11) that this 
proposed action is of a type that does 
not individually or cumulatively have a 
significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

VII. Request for Comments 

Interested persons may. on or before 
July 5,1988, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 

List of Subjects in 21 CFR Part 211 

Drugs, Labeling, Laboratories, 
Manufacturing, Packaging and 
containers, Reporting and recordkeeping 
requirements. Warehouses. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act, Part 211 is 
proposed to be amended as follows: 

PART 211—CURRENT GOOD 
MANUFACTURING PRACTICE FOR 
FINISHED PHARMACEUTICALS 

1. The authority citation for Part 211 is 
proposed to be revised to read as 
follows: 

Authority: Secs. 201(n). 501. 502, 505, 506. 
507. 701 (21 U.S.C. 321(H), 351. 352. 355, 356, 
357, 371); 21 CFR 5.10, 5.11. 

2. Part 211 is proposed to be amended 
by revising $ 211.132 to read as follows: 


§ 211.132 Tamper-resistant packaging 
requirements for over-the-counter (OTC) 
human drug products. 

(a) General. The Food and Drug 
Administration has the authority under 
the Federal Food, Drug, and Cosmetic 
Act (the act) to establish a uniform 
national requirement for tamper- 
resistant packaging of OTC drug 
products that will improve the security 
of OTC drug packaging and help assure 
the safety and effectiveness of OTC 
drug products. An OTC drug product 
(except a dermatological, dentifrice, 
insulin, or throat lozenge product) for 
retail sale that is not packaged in a 
tamper-resistant package or that is not 
properly labeled under this section is 
adulterated under section 501 of the act 
or misbranded under section 502 of the 
act, or both. 

(b) Requirement for tamper-resistant 
package. Each manufacturer and packer 
who packages an OTC drug product 
(except a dermatological, dentifrice, 
insulin, or lozenge product) for retail 
sale, shall package the product in a 
tamper-resistant package, if this product 
is accessible to the public while held for 
sale. A tamper-resistant package is one 
having one or more indicators or 
barriers to entry which, if breached or 
missing, can reasonably be expected to 
provide visible evidence to consumers 
that tampering has occurred. To reduce 
the likelihood of successful tampering, 
and to increase the likelihood that 
consumers will discover if a product has 
been tampered with, the package is 
required to be distinctive by design (e.g.. 
an aerosol product container) or by the 
use of one or more indicators or barriers 
to entry that employ an identifying 
characteristic (e.g., a pattern, name, 
registered trademark, logo, or picture). 
For purposes of this section, the term 
“distinctive by design” means the 
packaging cannot be duplicated with 
commonly available materials or 
through commonly available processes. 
For purposes of this section, the term 
“aerosol product” means a product 
which depends upon the power of a 
liquified or compressed gas to expel the 
contents from the container. A tamper- 
resistant paekage may involve an 
immediate-container and closure system 
or secondary-container or carton system 
or any combination of systems intended 
to provide a visual indication of package 
integrity. The tamper-resistant feature 
shall be designed to and shall remain 
intact when handled in a reasonable 
manner during manufacture, 
distribution, and retail display. 

(1) For two-piece hard gelatin capsule 
products subject to this requirement, a 
minimum of two tamper-resistant 
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packaging features is required, unless 
the capsules are sealed by a tamper- 
resistant technology. 

(2) For all other products subject to 
this requirement, including two-piece 
hard gelatin capsules that are sealed by 
a tamper-resistant technology, a 
minimum of one tamper-resistant feature 
is required. 

(c) Labeling. Each retail package of an 
OTC drug product covered by this 
section, except ammonia inhalant in 
crushable glass ampules, aerosol 
products as defined in paragraph (b) of 
this section, or containers of compressed 
medical oxygen, is required to bear a 
statement that is prominently placed so 
that consumers are alerted to the 
specific tamper-resistant feature of the 
package. The labeling statement is also 
required to be so placed that it will be 
unaffected if the tamper resistant 
feature of the package is breached or 
missing. If the tamper resistant feature 
chosen to meet the requirement in 
paragraph (b) of this section is one that 
uses an identifying characteristic, that 
characteristic is required to be referred 
to in the labeling statement. For 
example, the labeling statement on a 
bottle with a shrink band could say “For 
your protection, this bottle has an 
imprinted seal around the neck." 

(d) Request for exemptions from 
packaging and labeling requirements. A 
manufacturer or packer may request an 
exemption from the packaging and 
labeling requirements of this section. A 
request for an exemption is required to 
be submitted in the form of a citizen 
petition under § 10.30 of this chapter and 
should be clearly identified on the 
envelope as a “Request for Exemption 
from Tamper-resistant Rule." The 
petition is required to contain the 
following: 

(1) The name of the drug product or, if 
the petition seeks an exemption for a 
drug class, the name of the drug class, 
and a list of products within that class. 

(2) The reasons that the drug product’s 
compliance with the tamper-resistant 
packaging or labeling requirements of 
this section is unnecessary or cannot be 
achieved. 

(3) A description of alternative steps 
that are available, or that the petitioner 
has already taken, to reduce the 
likeihood that the product or drug class 
will be the subject of malicious 
adulteration. 

(4) Other information justifying an 
exemption. 

(e) OTC drug products subject to 
approved new drug applications. 

Holders of approved new drug 
applications for OTC drug products are 
required under § 314.70 of this chapter to 
provide the agency with notification of 


changes in packaging and labeling to 
comply with the requirements of this 
section. Changes in packaging and 
labeling required by this regulation may 
be made before FDA approval, as 
provided under § 314.70(c). 
Manufacturing changes by which 
capsules are to be sealed require prior 
FDA approval under § 314.70(b) of this 
chapter. 

(f) Poison Prevention Packaging Act 
of 1970. This section does not affect any 
requirements for "special packaging" as 
defined under § 310.3(1) of this chapter 
and required under the Poison 
Prevention Packaging Act of 1970. 

(Collection of information requirements in 
this section were approved by the Office of 
Management and Budget under OMB control 
number 0910-0149) 

Frank E. Young, 

Commissioner of Food and Drugs. 

Otis R. Bowen, 

Secretary of Health and Human Services. 
Dated: April 13,1988. 

[FR Doc. 88-10010 Filed 5-4-88: 8:45 am] 

BILUNG COD€ 4160-01-M 


AFRICAN DEVELOPMENT 
FOUNDATION 

22CFR Part 1507 

Privacy Act Regulations 

agency: African Development 

Foundation. 

action: Proposed rule. 

summary: This action proposes policies 
and procedures the African 
Development Foundation plans to 
establish, in accordance with the 
requirements of the Privacy Act, to 
safeguard systems of records containing 
personal information, and to ensure that 
such records contain only accurate, 
relevant, timely, and material 
information. The proposed regulations 
include procedures for individuals to 
identify records maintained by the 
Foundation which contain information 
about them, and to request the 
correction or deletion of records which 
are deemed inaccurate, immaterial, or 
untimely; and establishes fees for costs 
associated with responding to such 
requests. 

dates: Comments must be received on 
or before July 5,1988. 
address: Comments may be mailed to 
the General Counsel, Suite 600, African 
Development Foundation, 1625 
Massachusetts Avenue, NW„ 
Washington, DC 20036, or delivered to 
the same address between the hours of 
8:30 a.m. and 5:00 p.m. 


FOR FURTHER INFORMATION CONTACT: 

Paul Magid, General Counsel or Tom 
Wilson, Director, Administration & 
Finance, (202) 673-3916. 

SUPPLEMENTARY INFORMATION: 

Executive Order 12291 

The African Development Foundation 
has determined that this rule is not a 
major rule for the purpose of E.0.12291 
because it is not likely to result in an 
annual effect on the economy of $100 
million or more. 

Paperwork Reduction Act 

This rule imposes no obligatory 
information requirements on the public. 

Regulatory Flexibility Act of 1980 

The President of the Foundation 
certifies that this rule will not have a 
significant impact on a substantial 
number of small entities. 

List of Subjects in 22 CFR Part 1507 

Privacy. 

Accordingly, it is proposed to add Part 
1507 to 22 CFR Chapter XV to read as 
follows: 

PART 1507—RULES SAFEGUARDING 
PERSONAL INFORMATION 

Sec. 

1507.1 Purpose. 

1507.2 General policies. 

1507.3 Definitions. 

1507.4 Conditions of disclosure. 

1507.5 Accounting for disclosure of records. 

1507.6 Access to records. 

1507.7 Contents of record systems. 

1507.8 Fees. 

1507.9 Judicial review. 

1507.10 Exemptions. 

1507.11 Mailing list. 

1507.12 Criminal penalties. 

1507.13 Reports. 

Authority: 5 U.S.C. 552a. 

§ 1507.1 Purpose. 

The purpose of this part is to set forth 
the basic policies of the African 
Development Foundation (“the 
Foundation" or “ADF”) governing the 
maintenance of systems of records 
containing personal information as 
defined in the Privacy Act of 1974 (5 
U.S.C. 552a). 

§ 1507.2 General policies. 

It is the policy of the Foundation to 
safeguard the right of privacy of any 
individual as to whom the Foundation 
maintains personal information in any 
records system, and to provide such 
individuals with appropriate and 
complete access to such records, 
including adequate opportunity to 
correct any errors in said records. It is 
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further the policy of the Foundation to 
maintain its records in such a fashion 
that the information contained therein 
is, and remains, material and relevant to 
the purposes for which it is collected. 
Information in such records will be 
collected, maintained, used or 
disseminated in a manner that assures 
that such action is for a necessary and 
lawful purpose, and that adequate 
safeguards are provided to prevent 
misuse of such information. Exemptions 
from records requirements provided in 5 
U.S.C. 552a will be permitted only where 
an important public policy need for such 
exemptions has been determined 
pursuant to specific statutory authority. 

§ 1507.3 Definitions. 

(a) “Record” means any document, 
collection, or grouping of information 
about an individual maintained by the 
Foundation, including but not limited to 
information regarding education, 
financial transactions, medical history, 
criminal or employment history, or any 
other personal information which 
contains the name or personal 
identification number, symbol, 
photograph, or other identifying 
particular assigned to such individual, 
such as a finger or voiceprint. 

(b) “System of Records” means a 
group of any records under the control 
of the Foundation from which 
information is retrieved by use of the 
name of an individual or by some 
identifying particular assigned to the 
individual. 

(c) “Routine Use” means, with respect 
to the disclosure of a record, the use of 
such record for a purpose which is 
compatible with the purpose for which it 
was collected. 

(d) The term “Foundation” means the 
African Development Foundation or any 
component thereof. 

(e) The term “individual” means any 
citizen of the United States or an alien 
lawfully admitted to permanent 
residence. 

(f) The term “maintain” includes the 
maintenance, collection, use or 
dissemination of any record. 

(g) The term “Act” means the Privacy 
Act of 1974 (5 U.S.C. 552a) as amended 
from time to time. 

§ 1507.4 Conditions of disclosure. 

The Foundation will not disclose any 
record contained in a system of records 
by any means of communication to any 
person or any other agency except by 
written request or prior written consent 
of the individual to whom the record 
pertains or his or her agent or attorney, 
unless such disclosure is: 

(a) To those officers and employees of 
the Foundation who have a need for the 


records in the official performance of 
their duties; 

(b) Required under the Freedom of 
Information Act (5 U.S.C. 552); 

(c) For a routine use of the record 
compatible with the purpose for which it 
was collected; 

(d) To the Bureau of the Census for 
purpose of planning or carrying out a 
census or survey or related activity 
pursuant to Title 13, United States Code; 

(e) To a recipient who has provided 
the Foundation with advance adequate 
written assurance that the record will be 
used solely as a statistical research or 
reporting record, and the record is to be 
transferred in a form that is not 
individually identifiable; 

(f) To the National Archives of the 
United States as a record which has 
sufficient historical or other value to 
warrant its continued preservation by 
the U.S. Government, or for evaluation 
by the Administrator of General 
Services, or designee, to determine 
whether the record has such value; 

(g) To another agency or to an 
instrumentality of any governmental 
jurisdiction within or under the control 
of the United States for a civil or 
criminal law enforcement activity if the 
activity is authorized by law, and if the 
head of the agency or instrumentality 
has made a written request to the 
Foundation specifying the particular 
portion desired and the law enforcement 
activity for which the record is sought; 

(h) To a person, pursuant to a showing 
of compelling circumstances affecting 
the health or safety of an individual, if, 
promptly following such disclosure, 
notification is transmitted to the last 
known address of the individual to 
whom the record pertains; 

(i) To either House of Congress, or. to 
the extent of matters within its 
jurisdiction, any committee or 
subcommittee thereof, any joint 
committee of Congress or subcommittee 
of any such joint committee; 

(j) To the Comptroller General, or any 
authorized representative, in the course 
of the performance of the duties of the 
General Accounting Office; or 

(k) Pursuant to the order of a court of 
competent jurisdiction. If any record 
disclosed under compulsory legal 
process is subsequently made public by 
the court which issued it, the Foundation 
must make a reasonable effort to notify 
the individual to whom the record 
pertains of such disclosure. 

(l) To consumer reporting agencies as 
defined in 31 U.S.C. 370(a)(3) in 
accordance with 31 U.S.C. 3711, and 
under contracts for collection services 
as authorized in 31 U.S.C. 3718. 


§ 1507.5 Accounting for disclosure of 
records. 

(a) With respect to each system of 
records under ADF control, the 
Foundation will keep an accurate 
accounting of routine disclosures, except 
those made to employees of the 
Foundation in the normal course of 
duties or pursuant to the provisions of 
the Freedom of Information Act. Such 
accounting shall contain the following: 

(1) The date, nature and purpose of 
each disclosure, and the name and 
address of the person or agency to 
whom the disclosure is made: 

(2) Sufficient information to permit the 
construction of a listing of all 
disclosures at appropriate periodic 
intervals; and 

(3) The justification or basis upon 
which any release was made including 
any written documentation required. 

(b) The Foundation will retain the 
accounting made under this section for 
at least 5 years or the life of the record, 
whichever is longer, after the disclosure 
for which the accounting is made. 

(c) Except for disclosure made under 
paragraph (g) of § 1503.3, the Foundation 
will make the accounting under 
paragraph (a) of this section available to 
the individual named in the record at his 
or her request. 

(d) The Foundation will inform any 
person or other agency about any 
correction or notation of dispute made 
by the agency of any record that has 
been disclosed to the person or agency if 
an accounting of the disclosure was 
made. 

§ 1507.6 Access to records. 

(a) Except as otherwise provided by 
law or regulation, any individual, upon 
request made either in writing or in 
person during regular business hours, 
shall be provided access to his or her 
record or to any information pertaining 
to him or her which is contained in a 
system of records maintained by the 
Foundation. The individual will be 
permitted to review the record and have 
a copy made of all or any portion 
thereof in a form comprehensible to him 
or her. Nothing in 5 U.S.C. 552a, 
however, allows an individual access to 
any information compiled in reasonable 
anticipation of a civil action or 
proceeding. 

(b) An individual will be notified, 
upon request, if any Foundation system 
of records contains a record pertaining 
to him or her. Such request may be made 
in person during regular business hours, 
or in writing over the signature of the 
person making the request. Individuals 
requesting the information will be 
required to identify themselves by 
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providing their names, addresses, and a 
signature. If they are requesting 
disclosure in person, they are also 
required to show an identification card, 
such as a drivers license, containing a 
photo and a sample signature. If the 
request is received through the mail, the 
Foundation may request such 
information as may be necessary to 
assure that the requesting individual is 
properly identified. This may include a 
requirement that the request be 
notorized with a notation that the notary 
received an acknowledgement of 
identity from the requestor. 

(c) A record may be disclosed to a 
representative of the person to whom a 
record relates when the representative 
is authorized in writing by such person 
to have access. 

(d) Requests for access to or copies of 
records should contain, at a minimum, 
identifying information needed to locate 
any given record, and a brief description 
of the item or items of information 
required. If the individual wishes access 
to specific documents, the request 
should identify or describe, as nearly as 
possible, such documents. The request 
should be made to the Director, 
Administration and Finance, African 
Development Foundation, 1625 
Massachusetts Avenue, NW., Suite 600, 
Washington. DC 20036. Personal 
contacts should normally be made 
during the regular duty hours of the 
officer concerned, which are 8:30 a.m. to 
5:00 p.m. Monday through Friday. 

(e) A request made in person will be 
promptly complied with if the records 
sought are in the immediate custody of 
the Foundation. Mail or personal 
requests for documents which are not in 
the immediate custody of ADF or which 
are otherwise not immediately 
available, will be acknowledged within 
ten working days of receipt, and the 
records will be provided as promptly 
thereafter as possible. 

(f) Special procedures may be 
established by the President of the 
Foundation governing the disclosure to 
an individual of his or her medical 
records, including psychological records. 

(g) Any individual may request the 
Director, Administration and Finance, to 
amend any Foundation record 
pertaining to him or her. Not later than 
10 working days after the date of receipt 
of such request, the Director, 
Administration and Finance, or his/her 
designee, will acknowledge such receipt 
in writing. Promptly after acknowledging 
receipt of a request, the Director, 
Administration and Finance or his/her 
designee will: 

(1) Correct any portion of the record 
which the individual believes is not 


accurate, relevant, timely, or complete; 
or 

(2) Inform the individual of the 
Foundation’s refusal to amend the 
record in accordance with the request, 
the reason for the refusal, the 
procedures by which the individual may 
request a review of that refusal by the 
President of the Foundation, or his/her 
designee, and the name and address of 
such official; or 

(3) Refer the request to the agency 
that has control of and maintains the 
record when the record requested is not 
the property of the Foundation, but of 
the controlling agency. 

(h) Any individual who disagrees with 
the refusal of the Director, 
Administration and Finance to amend 
his or her record may request a review 
of that refusal. Such request for review 
must be made within 30 days after 
receipt by the requester of the initial 
refusal to amend. The President of the 
Foundation, or designee, will complete 
such review not later than 30 working 
days from the date on which the 
individual requests such review, and 
make a final determination, unless for 
good cause shown, the President or 
designee extends such 30-day period 
and notifies the requester in writing that 
additional time is required to complete 
the review. If, after review, the President 
or designee refuses to amend the record 
in accordance with the request, the 
individual will be advised of the right to 
file with the Foundation a concise 
statement setting forth the reasons for 
his or her disagreement with the refusal, 
and also advised of the provisions in the 
Act for judicial review of the President’s 
determination. 

(i) In any disclosure containing 
information about which the individual 
has filed a statement under paragraph 
(g) of this section, the Foundation will 
clearly note any part of the record which 
is disputed and provide copies of the 
statement and, if the Foundation deems 
it appropriate, copies of a concise 
statement of the Foundation’s reasons 
for not making the amendment 
requested, to persons or other agencies 
to whom the disputed record has been 
disclosed. 

§ 1507.7 Contents of records systems. 

(a) The Foundation will maintain in its 
records only such information about an 
individual as is accurate, relevant, and 
necessary to accomplish the purpose for 
which it was acquired as authorized by 
statute or Executive Order. 

(b) The Foundation will collect 
information, to the greatest extent 
practicable, directly from the individual 
to whom the record pertains when the 
information may result in adverse 


determinations about the individual’s 
rights, benefits and privileges under 
Federal programs. 

(c) The Foundation will inform each 
individual whom it asks to supply 
information on any form which it uses to 
collect the information, or on a separate 
form that can be retained by the 
individual, of; 

(1) The authority which authorizes the 
solicitation of the information and 
whether provision of such information is 
mandatory or voluntary; 

(2) The purpose or purposes for which 
the information is intended to be used; 

(3) The routine uses which may be 
made of the information, as published 
pursuant to paragraph (d) of this section; 
and 

(4) The effects on the individual, if 
any, of not providing all or any part of 
the requested information. 

(d) Subject to the provisions of 
paragraph (k) of this section, the 
Foundation will publish in the Federal 
Register, at least a notice of the 
existence and character of its system(s) 
of records upon establishment or 
revision. This notice will include; 

(1) The name and location of the 
system or systems; 

(2) The categories of individuals on 
whom records are maintained in the 
system or systems; 

(3) The categories of records 
maintained in the system or systems; 

(4) Each routine use of the records 
contained in the system or systems, 
including the categories of users, and the 
purpose of such use; 

(5) The policies and practices of the 
Foundation regarding storage, 
retrievability, access controls, retention, 
and disposal of the record; 

(6) The title and business address of 
the Foundation official or officials 
responsible for the system or systems of 
records; 

(7) The Foundation's procedures 
whereby an individual can be notified at 
his or her request if the system or 
systems of records contains a record 
pertaining to him or her 

(8) The Foundation’s procedures 
whereby an individual can be notified at 
his or her request how he or she can 
gain access to any record pertaining to 
him or her contained in the system or 
systems of records, and how he or she 
can contest its content; and 

(9) The categories of sources of 
records in the system or systems. 

(e) All records used by the Foundation 
in making any determination about any 
individual will be maintained with such 
accuracy, reievance, timeliness, and 
completeness as is reasonably 
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necessary to assure fairness to the 
individual in the determination. 

(f) Before disseminating any record 
about an individual to any person other 
than an agency or pursuant to 5 U.S.C. 
552, the Foundation will make 
reasonable efforts to assure that such 
records are accurate, complete, timely, 
and relevant for Foundation purposes. 

(g) The Foundation will maintain no 
record describing how any individual 
exercises rights guaranteed by the First 
Amendment of the Constitution of the 
United States unless expressly 
authorized by statute or by the 
individual about whom the record is 
maintained, or unless pertinent to, and 
within the scope of, an authorized law 
enforcement activity. 

(h) The Foundation will establish 
rules of conduct for persons involved in 
the design, development, operation, or 
maintenance of any system of records, 
or in maintaining any record. Each such 
person will be instructed regarding such 
rules and the requirements of 5 U.S.C. 
552a. The instruction will include any 
other rules and procedures adopted 
pursuant to 5 U.S.C. 552a, and the 
penalties provided for noncompliance. 

(i) The Foundation will establish 
appropriate administrative, technical, 
and physical safeguards to insure the 
security and confidentiality of records 
and to protect against any anticipated 
threats or hazards to their security or 
integrity which could result in 
substantial harm, embarrassment, 
inconvenience, or unfairness to any 
individual on whom information is 
maintained. 

(j) At least 30 days prior to the 
publication of the notice in the Federal 
Register regarding the routine use of the 
records contained in the Foundation's 
system or systems of records, including 
the categories of users and the purpose 
of such use pursuant to paragraph (d) of 
this section, the Foundation will also: 

(1) Publish a notice in the Federal 
Register of any new or revised use of the 
information in the system or systems 
maintained by the Foundation: and 

(2) Provide an opportunity for 
interested persons to submit written 
data, views, or arguments to the 
Foundation. 

§ 1507.8 Fees. 

Fees to be charged, if any, to any 
individual for making copies of his or 
her record will be as follows: 

(a) Photocopy reproductions from all 
types of copying processes, each 
reproduction image, $0.10 per page. 

(b) Where the Foundation undertakes 
to perform for an individual making a 
request, or for any other person, services 
which are very clearly not required to be 


performed under section 552a, Title 5, 
United States Code, either voluntarily or 
because such services are required by 
some other law (e.g., the formal 
certification of records as true copies, 
attestation under the seal of the 
Foundation, etc.), the question of 
charging fees for such services will be 
determined by the Director of 
Administration and Finance, in light of 
the Federal user charge statute (31 
U.S.C. 483a), and any other applicable 
law. 

(c) No fees shall be charged for search 
time expended by the Foundation to 
produce a record. 

§ 1507.9 Judicial review. 

Any person may file a complaint 
against the Foundation in the 
appropriate U.S. district court, as 
provided in 5 U.S.C. 552a(g). whenever 
the Foundation: 

(a) Makes a determination not to 
amend an individual's record in 
accordance with his or her request, or 
fails to make such review in conformity 
with that section; or 

(b) Refuses to comply with an 
individual’s request; or 

(c) Fails to maintain any record 
concerning an individual with such 
accuracy, relevance, timeliness, and 
completeness as is necessary to assure 
fairness in any determination relating to 
the qualifications, character, rights or 
opportunities of, or benefits to the 
individual that may be made on the 
basis of such record, and consequently a 
determination is made which is adverse 
to the individual; or 

(d) Fails to comply with any other 
provision of 5 U.S.C. 552a, or any 
Foundation regulation promulgated 
thereunder, in such a way as to have an 
adverse effect on an individual. 

§ 1507.10 Exemptions. 

No Foundation system or systems of 
records, as such, are exempted from the 
provisions of 5 U.S.C. 552a. as permitted 
under certain conditions by 5 U.S.C. 

552a (j) and (k). 

§1507.11 Mailing list. 

An individual’s name and address 
may not be sold or rented by the 
Foundation unless such action is 
specifically authorized by law. This 
section does not require the withholding 
of names and addresses otherwise 
permitted to be made public. 

§ 1507.12 Criminal penalties. 

Section 552a(e), Title 5, United States 
Code, provides that: 

(a) Any officer or employee of the 
Foundation, wdio, by virtue of his or her 
employment or official position, has 


possession of, or access to, Foundation 
records which contain individually 
identifiable information, the disclosure 
of which is prohibited by 5 U.S.C. 552a, 
and who knowing that disclosure of the 
specific material is so prohibited, 
willfully discloses the material in any 
manner to any person or agency not 
entitled to receive it. shall be guilty of a 
misdemeanor and fined not more than 
$5,000. 

(b) Any officer or employee of the 
Foundation who willfully maintains a 
system of records without meeting the 
notice requirements of 5 U.S.C. 
552a(e)(4) shall be guilty of a 
misdemeanor and fined not more than 
$5,000. 

(c) Any person who knowingly and 
willfully requests or obtains any record 
concerning an individual from the 
Foundation under false pretenses shall 
be guilty of a misdemeanor and fined 
not more than $5,000. 

§ 1507.13 Reports. 

(a) The Foundation shall provide to 
Congress and the Office of Management 
and Budget advance notice of any 
proposal to establish or alter any system 
or records as defined herein. This report 
will be submitted in accordance with 
guidelines provided by the Office of 
Management and Budget. 

(b) If at any time Foundation system 
or systems of records is determined to 
be exempt from the application of 5 
U.S.C. 552a in accordance with the 
provisions of 5 U.S.C. 552a (j) and (k), 
the records contained in such system or 
systems will be separately listed and 
reported to the Office of Management 
and Budget in accordance with the then 
prevailing guidelines and instructions of 
that office. 

Dated: April 28.1988. 

Leonard H. Robinson, Jr., 

President African Development Foundation . 
|FK Doc. 88-9931 Filed 5-4-88; 8:45 am) 
BILLING CODE 6116-01-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
fLR-83-87) 

Deductions in Excess of $5,000 
Claimed For Charitable Contributions 
of Certain Property 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of proposed rulemakmg^ 
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summary: This document contains 
proposed amendments to the income tax 
regulations relating to deductions in 
excess of $5,000 claimed for charitable 
contributions of certain property. The 
proposed regulations would provide 
substantiation requirements with which 
all donors must comply with respect to 
charitable contributions of certain 
property if the amount claimed or 
reported as a deduction with respect to 
the contribution exceeds $5,000. 
dates: 

Proposed Effective Dates 

The regulations are proposed to be 
effective for certain charitable 
contributions of property made after the 
date that is 30 days after a Treasury 
decision on this subject is published in 
the Federal Register. 

Dates for Comments and Requests for a 
Public Hearing 

Written comments and requests for a 
public hearing must be delivered or 
mailed by July 5,1958. 
address: Send comments and requests 
for a public hearing to: CommissioneM)f 
Internal Revenue. Attention: CC:LR:T 
(LR-83-87), Washington, DC 20224. 

FOR FURTHER INFORMATION CONTACT: 
Beverly A. Baughman of the Legislation 
and Regulations Division. Office of 
Chief Counsel. Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington. DC 20224 (Attention: 
CC:LR:T) (202-566-3297, not a toll-free 
call.) 

SUPPLEMENTARY INFORMATION: 

Background 

On December 31,1984, the Federal 
Register published proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
sections 170(a) and 6050L of the Internal 
Revenue Code of 1954. as well as 
temporary regulations (T.D. 8003) 
containing the same rules. The 
temporary regulations set forth 
substantiation requirements with which 
individuals, closely held corporations, 
personal service corporations, 
partnerships, and S corporations must 
comply with respect to charitable 
contributions of certain property made 
after December 31.1984, if the amount 
claimed or reported as a deduction with 
respect to the contribution exceeds 
$5,000. Treasury decision 8199, which is 
contained in the Rules and Regulations 
portion of this issue of the Federal 
Register, finalizes the temporary and 
proposed regulations. The final 
regulations add the requirement that C 
corporations (as defined in section 
1361(a)(2)) must comply with some of 


the substantiation requirements 
contained in the regulations with respect 
to contributions of certain property 
made after June 6,1988. 

This document contains proposed 
amendments to § 1.170A-13 of the 
Income Tax Regulations (26 CFR Part 1). 
as amended by T.D. 8199. 

Explanation of Provisions 

The proposed regulations would apply 
all the substantiation requirements 
contained in § 1.170A-13(c) to all donors 
(including C corporations, trusts, 
estates, and pooled income funds) with 
respect to contributions of certain 
property made after the date that is 30 
days after a Treasury decision on the 
subject of this notice of proposed 
rulemaking is published in the Federal 
Register. 

Special Analyses 

The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291 and 
that a Regulatory Impact Analysis is 
therefore not required. Although this 
document is a notice of proposed 
rulemaking that solicits public comment, 
the Internal Revenue Service has 
concluded that the regulations proposed 
herein are interpretative and that the 
notice and public procedure 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, the proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. Chapter 6). 

Comments and Requests For a Public 
Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably seven copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. The 
collection of information requirements 
contained herein have been submitted to 
the Office of Management and Budget 
(OMB) for review under section 3504 (h) 
of the Paperwork Reduction Act. 
Comments on the requirements should 
be sent to the Office of Information and 
Regulatory Affairs for OMB. Attention: 
Desk Officer for Internal Revenue 
Service. New Executive Office Building, 
Washington, DC 20503. The Internal 
Revenue Service requests persons 
submitting comments to OMB to also 


send copies of the comments to the 
Service. 

Drafting Information 

The principal author of these 
proposed regulations is Beverly A. 
Baughman of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulations, on matters 
of both substance and style. 

List of Subjects 

26 CFR 1.61-1 Through 1.261-4 

Income taxes. Taxable income. 
Deductions. Exemptions. 

26 CFR 1.641-0 Through 1.692-1 

Income taxes, Estates. Trusts and 
trustees, Beneficiaries. 

Proposed Amendments to the 
Regulations 

The proposed amendments to 26 CFR 
Part 1 are as follows: 

PART 1—[AMENDED] 

Paragraph 1. The authority for Part 1 
continues to read in part: 

Authority: 28 U.S.C. 7805. * * * Section 
1.170A-13 also issued under 26 U.S.C. 170 and 
sec. 155 of the Deficit Reduction Act of 1984 
(98 Stat 691). 

Par. 2. Paragraph (a)(1) of §1.642(c)-l 
is amended by revising the first 
sentence to read as set forth below. 

§ 1.642(c)-1 Unlimited deduction for 
amounts paid for charitable purpose. 

(a) In general. (1) Any part of the 
gross income of an estate or trust which, 
pursuant to the terms of the governing 
instrument, is paid (or treated under 
paragraph (b) of this section as paid) 
during the taxable year for a purpose 
specified in section 170(c) shall be 
allowed as a deduction to such estate or 
trust in lieu of the limited charitable 
contributions deduction authorized by 
section 170(a) (provided that the 
recordkeeping and return requirements 
for charitable contribution deductions 

contained in § 1.170A-13 are satisfied). 

* * * 

Par. 3. Section 1.642(c)-2 is amended 
by adding a new paragraph (e) 
immediately after paragraph (d) to read 
as set forth below. 

§ 1.642(c)-2 Unlimited deduction fer 
amounts permanently set aside for a 
charitable pupose. 

***** 

(e) Substantiation requirements. No 
deduction shall be allowed under 
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paragraphs (a), (b)(2). or (c) of this 
section unless the recordkeeping and 
return requirements for charitable 
contribution deductions contained in 
§ 1.170A-13 are satisfied. 

Par. 4. Section 1.170A-13 is amended 
as follows: 

1. The heading for paragraph (c) is 
revised to read as set forth below. 

2. Paragraph (c)(l)(i) is revised to read 
as set forth below. 

3. Paragraph (c)(l)(ii) is redesignated 
as paragraph (c)(l)(iii) and a new 
paragraph (c)(l)(ii) is inserted after 
paragraph (c)(l)(i) to read as set forth 
below. 

4. Paragraph (c)(2)(ii)(B)p) is revised 
to read as set forth below. 

5. Paragraph (c)(4)(iv)(A) is revised to 
read as set forth below. 

§ 1.170A-13 Recordkeeping and return 
requirements for deductions for charitable 
contributions. 

***** 

(c) Deductions in excess of $5.000for 
charitable contributions of certain 
property —(1) General rule —(i) In 
general. No deduciton under section 170 
shall be allowed with respect to a 
charitable contribution to which this 
paragraph (c) applies unless the 
substantiation requirements described 
in paragraph (c)(2) of this section are 
met. This paragraph (c) applies to any 
charitable contribution described in 
paragraph (c)(1)(h) of this section made 
by any donor after [THE DATE THAT 
IS 30 DAYS AFTER TREASURY 
DECISION ON THE SUBJECT OF THIS 
NOTICE OF PROPOSED RULEMAKING 
IS PUBLISHED IN THE FEDERAL 
REGISTER]. It also applies to any such 
contribution made before that date as 
follows: 

(A) In the case of an individual, 
closely held corporation, personal 
service corporation, parthership, or S 
corporation if made after December 31, 
1984, and 

(B) In the case of a C corporation (as 
defined in section 1361(a)(2) of the 
Code) if made after June 6,1988. (See 
paragraph (c)(2)(h) of this section for 
special rules with respect to 
contributions made by C corporations 
on or before [THE DATE THAT IS 30 
DAYS AFTER A TREASURY DECISION 
ON THE SUBJECT OF THIS NOTICE 
OF PROPOSED RULEMAKING IS 
PUBLISHED IN THE FEDERAL 
REGISTERS 

(ii) Charitable contribution. Paragraph 
(c)(l)(i) of this section applies to a 
charitable contribution of an item of 
property (other than money and publicly 
traded securities to which paragraph 
(c)(7)(xi)(B) of this section does not 
apply) if the amount claimed or reported 


as a deduction under section 170 with 
respect to such item exceeds $5,000. For 
purposes of this paragraph (c), the 
amount claimed or reported as a 
deduction for an item of property is the 
aggregate amount claimed or reported as 
a deduction for a charitable contribution 
under section 170 for such item of 
property and all similar items of 
property (as defined in paragraph 
(c)(7)(iii) of this section) by the same 
donor for the same taxable year 
(whether or not donated to the same 
donee). 

***** % 

(2) Substantiation requirements . * * # 

(ii) Special rules for certain 

nonpublicly traded stock, certain 
publicly traded securities, and 

contributions by certain C corporations. 

* * * 

(B) * " 

(3) The contribution by a C 
corporation (as defined in section 
1361(a)(2)), other than a closely held 
corporation or a personal service 
corporation, of an item of property or of 
similiar items of property described in 
paragraph (c)(1) of this section made 
after June 6,1988, and on or before [THE 
DATE THAT IS 30 DAYS AFTER A 
TREASURY DECISION ON THE 
SUBJECT OF THIS NOTICE OF 
PROPOSED RULEMAKING IS 
PUBLISHED IN THE FEDERAL 
REGISTER). 

***** 

(4) Appraisal summary. * # * 

(iv) Special rules —(A) Content of 
appraisal summary required in certain 
cases. With respect to contributions of 
nonpublicly traded stock described in 
paragraph (c)(2)(ii)(B)(7) of this section 
contributions of securities described in 
paragraph (c)(7)(xi)(B) of this section, 
and contributions described in 
paragraph (c)(2)(ii)(B)(3) of this section 
made after and on or before [THE DATE 
THAT IS 30 DAYS AFTER A 
TREASURY DECISION ON THE 
SUBJECT OF THIS NOTICE OF 
PROPOSED RULEMAKING IS 
PUBLISHED IN THE FEDERAL 
REGISTER] by a C corporation, the term 
"appraisal summary" means a document 
that— 

(7) Complies with the requirements of 
paragraph (c)(4)(i) (A) and (B) of this 
section, 

(2) Includes the information required 
by paragraph (c)(4)(h) (A) and through 
(H) of this section, 

(5) Includes the amount claimed or 
reported as a charitable contribution 
deduction, and 

[4] In the case of securities described 
in paragraph (c)(7)(xi)(B) of this section, 
also includes the pertinent average 


trading price (as described in paragraph 
Cc)(7)(xi)(B)(2)(///) of this section). 
***** 

Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 

[FR Doc. 88-10008 Filed 5-4-88; 8:45 am] 

BILLING CODE 4630-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Public Health Service 

42 CFR Part 57 

Grants for Nurse Practitioner 
Traineeship Programs 

agency: Public Health Service, HHS. 
action: Notice of proposed rulemaking. 

summary: This notice would amend the 
regulations governing the Grants for 
Nurse Practitioner Traineeship Programs 
by adding: (1) definitions of "nurse 
midwife", "public health care facility", 
"completion of the educational 
program", "program director"; and (2) 
procedures to improve the 
administration of these grants and to 
collect indebtedness owed to the United 
States. These new definitions afford the 
public greater choice and access to 
primary care services of nurse 
practitioners and nurse midwives. This 
notice also proposes to amend the 
regulations to conform with 
amendments made to section 822(b) of 
the Public Health Service Act (the Act) 
by Pub. L. 99-92, the Nurse Education 
Amendments of 1985, enacted on August 
16.1985; by Pub. L. 99-239, the Compact 
of Free Association Act of 1985, enacted 
January 14,1986; and other changes 
which are of a technical nature. 

date: As discussed below, comments 
are invited. To be considered, comments 
must be received no later than July 5, 
1988. Technical changes made to 
conform the regulations to legislative 
amendments will be effective as of the 
effective date in the relevant legislation. 

addresses: Written comments should 
be addressed to Director, Bureau of 
Health Professions (BHPr), Health 
Resources and Services Administration, 
Room 8-05, Parklawn Building, 5600 
Fishers Lane. Rockville, Maryland 20857. 
All comments received will be available 
for public inspection and copying at the 
Office of Program Support, BHPr, Room 
7-74, Parklawn Building, 5600 Fishers 
Lane, Rockville, Maryland, weekdays 
(Federal holidays excepted) between the 
hours of 8:30 a.m. and 5:00 p.m. 
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for further information contact: 

Ms. Jo Eleanor Elliott, Director, Division 
of Nursing, Bureau of Health 
Professions, Health Resources and 
Services Administration, Room 50-26, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, Maryland 20857; telephone 
number 301 443-5877. 
supplementary information: Section 
822(b) of the Act, as amended by Pub. L. 
99-92, authorizes grants to schools of 
nursing and public health, schools of 
medicine which received grants under 
section 822(b) prior to October 1,1985, 
public or nonprofit private hospitals, 
and other public or nonprofit private 
entities to establish and operate 
traineeship programs to train nurse 
practitioners and nurse midwives. 
Regulations governing the grants for 
Nurse Practitioner Traineeship Programs 
are codified at 42 CFR Part 57. Subpart 
AA. 

Public Law 99-92 amended section 
822(b) by; (1) including nurse midwifery 
traineeship programs as eligible grant 
projects under this authority; and (2) 
including a “public health care facility” 
as an additional site in which a 
traineeship recipient may fulfill the 
obligatory practice commitment. In 
accordance with these amendments, the 
Department is proposing to add the 
following definitions to § 57.2602, 
entitled "Definitions": 

“Nurse midwife” means a registered 
nurse who has completed a formal 
program of study designed to prepare 
registered nurses to perform in an 
expanded role in the delivery of primary 
health care to women and babies 
including the management of normal 
antepartum, intrapartum, and 
postpartum care, as well as family 
planning and gynecology. 

This definition is consistent with the 
definition established through 
rulemaking procedures for the 
regulations governing the Grants for 
Nurse Practitioner and Nurse Midwifery 
Programs codified at 42 CFR Part 57, 
Subpart Y. 

“Public Health care facility” means an 
agency, institution, or other entity, 
controlled by a public agency or a 
nonprofit private organization which 
provides health care. 

It ic proposed to define the term 
public heaith care facility” broadly in 
order to reflect congressional intent to 
increase the number of potential sites 
for the obligatory practice required of 
nurse practitioner or nurse midwifery 
traineeship recipients. Formerly, only 
practice pei formed in a health 
manpower shortage area, designated as 
short of primary care under section 332 
of the Act, fulfilled the obligation 


incurred by a traineeship recipient. The 
Congress recognized that health 
manpower shortage areas, designated 
under section 332 of the Act, have 
scarce resources, resulting in limited 
employment opportunities for nurse 
practitioners and nurse midwifes in 
those areas. Despite a traineeship 
recipient’s desire and willingness to 
work in a health manpower shortage 
area, sufficient positions were not 
always available. The Congress further 
recognized that there were population 
groups and geographic areas in need of 
primary health care which did not meet 
the criteria for designating health 
manpower shortage areas under section 
332 of the Act. To resolve this 
discrepancy. Congress expanded the site 
acceptable for the obligatory practice by 
the addition of public health care 
facilities. Consistent with this, the 
proposed definition affords the public 
greater choice and access to primary 
care services of nurse practitioners and 
nurse midwives. 

The Department, also, is proposing 
amendments to (1) the grantee's 
administration of the Nurse Practitioner 
Traineeship Program, and (2) the 
trainee’s communications with the 
Secretary concerning the practice 
commitment. These amendments would 
increase the grantee’s responsibilities to 
ensure that traineeship recipients 
understand the terms and obligations of 
the traineeship. The proposed 
provisions, also, would require the 
trainee to take specific steps to inform 
the Secretary of the intended and actual 
site for the obligatory practice and the 
completion of such practice. 

The proposed provisions are 
described below according to the 
section of the regulations they affect. 

Section 57.2602 ” Definitions . ” 

The Department is proposing to add 
two definitions to this section. 

"Completion of the educational 
program” means the satisfaction of all 
the grantee’s requirements for the nurse 
practitioner or nurse midwifery 
educational program in which the 
traineeship recipient originally enrolled. 

The Department believes it is 
necessary to add this definition since 
the trainee’s responsibilities and 
obligations become due upon 
completion of the educational program. 
The purpose of this definition is to 
prevent a trainee from delaying the 
practice commitment or repayment 
obligation by continuing as a full-time 
student in other educational programs. 

“Program director” means a qualified 
individual designated by the grantee 
and approved by the Secretary who is to 
be functionally responsible for the 


traineeship program(s) being supported 
under this subpart. 

This is a standard definition for Title 
VIU programs and was established 
through rulemaking procedures. This 
definition is consistent with the 
definition established in the regulations 
governing the Grants for Nurse 
Practitioner and Nurse Midwifery 
Programs codified at 42 CFR Part 57, 
Subpart Y. The Department believes this 
definition is necessary to avoid 
ambiguity over the individual 
responsible for the programmatic 
aspects of the traineeship grant. During 
past administration of the training 
program, the Secretary and the grantees 
experienced difficulties in identifying 
the individual responsible for the 
traineeship program because the 
program director of the nurse 
practitioner educational program was 
not necessarily the program director of 
the nurse practitioner traineeship 
program. These difficulties were 
compounded by the fact that a grantee 
often had multiple nurse practitioner 
educational programs, each with a 
different program director. 

Section 57.2604 "How will applications 
be evaluated?" 

The Department is proposing to 
amend this section by modifying; (1) The 
review criterion concerning the 
applicant’s recruitment of trainees who 
are residents of a health manpower 
shortage area; and (2) the statutory 
special consideration for funding of 
applications to educate individuals who 
are residents of a health manpower 
shortage area. In both instances, the 
proposed revisions would specify that 
the trainee or individual be a resident of 
a primary care health manpower 
shortage area. 

The Department believes this revision 
is necessary because nurse practitioners 
and nurse mid wives are prepared under 
these traineeships to deliver primary 
care. Therefore, their practice 
commitment can be fulfilled only by 
practice in primay care health 
manpower shortage areas or a public 
health care facility. In prior 
administration of the program, the 
discrepancy between the health 
manpower shortage areas from which 
individuals were recruited and those in 
which they could practice caused 
placement difficulties. 

In addition, this notice proposes to 
amend this section by removing the non- 
statutory funding preferences. Currently, 
this section includes non-statutory 
funding preferences: First, to 
“applications which provide nurse 
practitioner training in schools of 
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nursing” and, second, to "applicants 
other than schools of nursing that award 
academic credit to students who 
complete the program.” The Secretary 
has decided to remove these funding 
preferences from the permanent 
regulations and retain in the regulations 
only those funding preferences that are 
in the statute. As part of a newly 
implemented policy, the Department will 
announce, and solicit public comment 
on, any special funding factors related 
to national needs in periodic notices in 
the Federal Register. The policy was 
adopted by the Secretary to provide 
maximum flexibility for program 
management, thus enabling the grant 
program to respond more quickly to new 
and emerging health care needs. (April 
26.1988, 53 FR 14789). The removal of 
the funding preferences in this instance 
does not necessarily preclude the 
announcement of all or a part of the 
funding preferences in a forthcoming 
Federal Register notice. 

Section 57.2605 ”How long does grant 
support last?” 

The Department is proposing to 
amend paragraph (b) of this section to 
indicate that failure to comply with the 
requirements of § 57.2610, entitled 
" What are the requirements for 
traineeships and the appointment of 
trainees?” will jeopardize continuation 
of grant awards. 

The grantee’s practices and 
procedures to inform the trainee 
concerning the terms and obligations of 
the practice commitment and the 
traineeship support are essential to 
assuring fulfillment of the commitment 
and, if necessary, to facilitate debt 
collection efforts. For this reason, the 
grantee’s performance in the 
administration of these requirements 
must be considered in the decision to 
award future grant support. 

Section 57.2610 ”What are the 
requirements for traineeships and the 
appointment of trainees?” 

The Department proposes to amend 
paragraph (a) of this section to specify 
that both the program director and the 
trainee are to complete and sign the 
statement of appointment form and that 
the grantee must retain this form as part 
of the trainee’s record until notification 
by the Secretary that the trainee’s 
practice commitment has been fulfilled 
or any amount owed to the United 
States has been paid or waived. 

The Department, also, proposes to 
amend paragraph (b) of this section to 
require that the original copy of the 
trainee’s signed commitment with the 
Secretary be submitted to the Secretary 


before any funds are disbursed to the 
trainee. 

The Department further proposes to 
amend paragraph (d) of this section by 
revising the requirement that priority in 
the allocation of traineeships be given to 
residents of health manpower shortage 
areas to a requirement that special 
consideration in the allocation of 
traineeships be given to residents of 
primary care health manpower shortage 
areas. 

The Department believes this revision 
is necessary because nurse practitioners 
and nurse midwives are prepared under 
these traineeships to deliver primary 
care. Therefore, their practice 
commitment can be fulfilled only by 
practice in primary care health 
manpower shortage areas or a public 
health care facility. In prior 
administration of the program, the 
discrepancy between the health 
manpower shortage areas from which 
individuals were recruited and those in 
which they could practice caused 
placement difficulties. 

Furthermore, the Department 
proposes to amend this section to 
include extensive requirements for the 
grantee to fulfill concerning informing 
the trainees of the responsibilities 
incurred in accepting a traineeship. 

These proposed requirements are as 
follows: 

1. The grantee must conduct an 
entrance interview with the trainee 
before the trainee begins the 
educational program and an exit 
interview at the completion or 
termination of the educational program. 
The obligations and terms of the 
traineeship must be discussed during 
these interviews. A form verifying that 
the interivews were conducted must be 
signed by the program director and the 
trainee and retained by the grantee as 
part of the trainee’s record. 

2. The grantee must provide the 
traineee with: (a) Copies of all forms 
signed by the trainee, (b) traineeship 
program documents, and (c) a financial 
statement of each disbursement for the 
traineeship which details the funds paid 
from the grant for the trainee’s 
education and support. The statement of 
the initial disbursement must state the 
maximum legal prevailing rate of 
interest that will be applied to the 
trainee’s indebtedness if the trainee 
does not fulfill the practice commitment. 
The statement of the final disbursement 
must include an estimate of the amount 
owed including interest if the trainee 
does not fulfill the practice commitment. 
If the trainee fails to complete the 
program, the interest is not included in 
the individual’s indebtedness as 


specified in § 57.2614, entitled ”What 
are the consequences if the trainee fails 
to comply with the terms of the 
commitment? * * * (a) Failure to 
complete the training program ” 

3. The grantee must submit a notice of 
completion or termination form within 
30 days to the Secretary when the 
trainee completes, is dismissed, or 
withdraws from the educational 
program. This is necessary for accurate 
determination of the number of months 
that the trainee is obligated under the 
practice commitment for trainess who 
complete the educational program; or, in 
the case of a trainee's withdrawal or 
dismissal, of the amount of traineeship 
support that must be repaid. 

4. Ninety days prior to completion of 
the educational program, the grantee 
must provide each trainee with a copy 
of the Federal Register notice, in effect 
as of that date, listing the primary care 
health manpower shortage areas, 
designated under section 332 of the Act. 

5. The grantee must maintain an 
accurate, complete, and retrievable 
record for each individual who receives 
a traineeship. This record must be 
retained until notification by the 
Secretary that the trainee’s practice 
commitment is fulfilled or any amount 
owed to the United States by the trainee 
has been paid or waived. This record 
must document that the grantee has 
complied with the requirements of 
§57.2610. 

Section 57.2613 ”What must a trainee 
agree to do in return for traineeship 
support?” 

The Department proposes to amend 
this section by: (1) Modifying the 
number of hours per week used as the 
basis for full-time employment: (2) 
adding a paragraph specifying the 
primary care health manpower shortage 
area designations which qualify for the 
trainee’s practice commitment; (3) 
clarifying the requirements for informing 
the Secretary of the practice location 
and beginning practice at that location; 
and (4) clarifying the requirement for 
notifying the Secretary of changes in 
name, address, and employment during 
the period of obligatory practice and 
introducing a requirement to inform the 
Secretary of the completion of the 
obligatory practice. 

Specifically the following 
amendments to paragraph (a) of this 
section are proposed: 

1. It is proposed to reduce the number 
of hours per week used as the basis for 
full-time employment from 40 to 35 
hours per week. This change is 
necessary to reflect actual work 
conditions for nurse practitioners and 
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nurse midwives and the trend toward a 
35 hour week in industry reported in the 
Bureau of Labor Statistics Current 
Population Survey Supplement, May 

1985. 

2. It is proposed to add a paragraph to 
specify that the primary care health 
manpower shortage areas, designated 
under section 332 of the Act, in effect at 
the time the trainee completes the 
educational program or in effect 90 days 
prior to completion of the educational 
program if a trainee has received a 
written commitment of employment, will 
qualify for approval of the practice site. 
The Department believes this 
clarification will avoid previous 
placement difficulties caused by 
revisions to the list of primary care 
health manpower shortage'areas, 
designated under section 332 of the Act. 

The Department proposes to revise 
paragraph (c) of this section, entitled 
"Beginning of Practiced, to specify that 
the trainee must inform the Secretary of 
his or her intended practice location 
selected from either a public health care 
facility or a primary care health 
manpower shortage area within 30 days 
after completion of the educational 
program and to begin practice at that 
location within 60 days after receipt of 
notification from the Secretary that the 
location is approved for the practice 
commitment. 

A new provision, paragraph (d) 
entitled “Fulfillment of Practice is 
proposed to incorporate the requirement 
that the trainee notify the Secretary of 
changes of name, address, or 
employment by submitting an annual 
form to the Secretary reporting changes 
in names, address, and dates of 
employment, signed by the employer 
who certifies the dates of employment. 

This provision also would require 
that, upon completion of the practice 
commitment, the trainee submit to the 
Secretary a written statement on the 
employer's stationery, signed by the 
employer, certifying the dates of 
employment and practice site, and 
requesting confirmation from the 
Secretary that the practice commitment 
has been fulfilled. 

Interested persons may submit written 
comments on these proposals to the 
Director of the Bureau of Health 
Professions at the address given above. 
Following the close of the comment 
period, the regulations will be revised as 
warranted by public comment. 

In addition to the changes proposed 
above, further amendments are made to 
clarify these regulations as well as to 
conform the regulations to the 
authorizing legislation and amendments 
made to section 882(b) by Pub. L. 99-92 
and Pub. L. 99-239. and to the 


implementing regulations, 42 CFR Part 5. 
of section 332 as follows: 

1. Revise the title of 42 CFR Part 57. 
Subpart AA from “Grants for Nurse 
Practitioner Traineeship Programs” to 
“Grants for Nurse Practitioner and 
Nurse Midwifery Traineeship 
Programs." and replace the word 
“training" with “education" or 
“educational” (as appropriate) 
whenever it appears in the text. Also, 
the words "or nurse midwife," "or nurse 
midwives," or "or nurse midwifery" (as 
appropriate) are to be inserted 
immediately following the words "nurse 
practitioner" or “nurse practitioners" 
throughout the text of the regulations. 

2. Revise § 57.2601, entitled “To what 
programs do these regulations apply?“, 
to limit the applicability of schools of 
medicine to those that received grants 
prior to October 1,1985. 

3. Revise § 57.2602, entitled 
"Definitions.", to amend the following 
terms: 

(a) The definition of health manpower 
shortage area is revised to read, "Health 
manpower shortage area" means any of 
the following which the Secretary 
determines has a shortage of health 
manpower: (1) An urban or rural area 
(which need not conform to the 
geographic boundaries of a political 
subdivision and which is a rational area 
for the delivery of health services): (2) a 
population group; or (3) a public or 
nonprofit private medical facility.—in 
accordance with section 332 of the Act 
and its implementing regulations, 42 
CTO Part 5, “Designation of Health 
Manpower Shortage Areas"; 

(b) The definition of “primary health 
care" is revised to include nurse 
midwifery services (when appropriate), 
in accordance with Pub. L 99-92; and 

(c) The definition of “State" by 
striking out "the Canal Zone" and by 
inserting after the “Trust Territory of the 
Pacific Islands" those entities which, for 
purposes of this grant program, are 
viewed as a State, "(the Republic of 
Palau), the Republic of the Marshall 
Islands, and the Federated States of 
Micronesia." in accordance with Pub. L. 
99-239. 

4. Revise § 57.2603, entitled " Who is 
eligible to apply for a grant?“ % to: 

(a) Limit the eligibility of schools of 
medicine to those which received grants 
prior to October 1 , 1985. in accordance 
with Pub. L. 99-92; and 

(b) Add current departmental grants 
policy language to reflect that eligible 
institutions may submit an application 
as the Secretary may prescribe along 
with a footnote which provides the 
address for obtaining application forms 
and instructions. 


5. Revise § 57.2604. entitled “How will 
applications be evaluated?", to: 

(a) Clarify paragraph (a)(2) by adding 
a clause stating that the educational 
program must conform to the guidelines 
codified at 42 CFR Part 57. Subpart Y, 
Appendix; and 

(b) Clarify paragraph (a)(3) by adding 
after “areas", "designated under section 
332 of the Act." 

6. Revise § 57.2605, entitled “How long 
does grant support last?", to: 

(a) Reflect current departmental 
grants policy language in paragraph (c) 
by adding a sentence regarding 
continuation support; and 

(b) Remove paragraph (d), concerning 
federally obligated grant funds, and 
relocate it in § 57.2607, entitled “For 
what purposes may grant funds be 
spent?" 

7. Revise § 57.2606, entitled “How is 
the amount of the award determined?", 
The Department is proposing to clarify 
this section by specifying that the 
amount of the grant award is based on 
the Secretary’s estimate of the sum 
necessary during the budget period to 
cover 100 percent of the costs of tuition, 
reasonable living and moving expenses 
(including stipends), books, fees, and 
necessary transportation for each 
traineeship awarded to the grantee. This 
revision, also, indicates that the number 
of traineeships funded will be 
determined by the availability of 
Federal funds. 

The Department believes the 
clarification to this section is necessary 
because 100 percent of the costs for each 
traineeship may differ within an 
institution due to factors such as the 
trainee’s resident or non-resident status, 
required books and fees, and distance 
from practice site. 

8. Revise § 57.2607, entitled “For what 
purposes may grant funds be spent?", by 
adding a paragraph (c) on the 
expenditure of any balance of federally 
obligated grant funds in order to reflect 
current departmental grants policy 
language. 

9. Revise § 57.2608, entitled “What 
financial support is available to 
trainees?", to substitute "transportation" 
for “travel" and to insert “necessary" 
before “transportation" in paragraph (c) 
and “reasonable" before “moving 
expenses" in paragraph (d), in 
accordance with the authorizing 
legislation. 

10. Revise § 57.2609, entitled “Whois 
eligible for financial assistance as a 
trainee?", to: 

(a) Incorporate in paragraph (a) the 
eligibility requirement of a trainee’s 
United States Citizenship status 
provided by the Immigration and 
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Naturalization Service policy as it 
relates to the admission, into the United 
States, its territories and possessions, of 
citizens of the Republic of the Marshall 
Islands and the Federated States of 
Micronesia (formerly entities of the 
Trust Territory of the Pacific Islands), 
per Pub. L. 99-239; and 

(b) Add current departmental grants 
policy language in paragraph (c). 

11. Revise § 57.2610, entitled “What 
are the requirements for traineeships 
and the appointment of trainees?' to: 

(a) Insert in paragraph (b) the words 
"primary care" before "health 
manpower shortage area", in 
accordance with section 332 of the Act 
and its implementing regulations, 45 
CFR Part 5; remove "designed as being 
short of primary care health manpower" 
and substitute "designated under 
section 332 of the Act", in accordance 
with the authorizing legislation and add 
"or in a public health care facility", in 
accordance with Pub. L. 99-92; 

(b) Remove in paragraph (d) the word 
"priority" and substitute "special 
consideration" in accordance with Pub. 
L. 99-92; and 

(c) Reflect the current OMB 
information collection approval number 
at the end of the section text. 

12. Revise § 57.2613, entitled “What 
must a trainee agree to do in return for 
traineeship support?\ to: 

(a) Insert in paragraph (a)(1) "primary 
care" before "health manpower shortage 
area", in accordance with section 332 of 
the Act and its implementing 
regulations, 42 CFR Part 5; remove 
"designated as having a shortage of 
primary medical care health manpower" 
and substitute "designated under 
section 332 of the Act", in accordance 
with the authorizing legislation and add 
"or in a public health care facility", in 
accordance with Pub. L. 99-92; and 

(b) Reflect the current OMB 
information collection approval number 
at the end of the section text. 

13. Revise § 56.2615, entitled " When 
can the practice or payment obligation 
be waived or suspended?', to reflect the 
current OMB information collection 
approval number at the end of the 
section text. 

14. Revise § 57.2616, entitled “What 
additional Department regulations 
apply to grantees?', to add 42 CFR Part 
57, Subpart Y—Grants for Nurse 
Practitioner and Nurse Midwifery 
Programs; 45 CFR Part 5—Designation of 
Health Manpower Shortage Areas; and 
45 CFR Part 30—Claims Collection. 

Regulatory Flexibility Act and Executive 
Order 12291 

These regulations govern a financial 
assistance program in which 


participation is voluntary. The rule will 
not exceed the threshold level of $100 
million established in section (b) of 
Executive Order 12291. For these 
reasons, the Secretary has determined 
that this rule is not a major rule under 
Executive Order 12291 and a regulatory 
impact analysis is not required. Further, 
because the rule does not have a 
significant economic impact on a 
substantial number of small entities, a 
regulatory flexibility analysis under the 
Regulatory Flexibility Act of 1980 is not 
required. 

Paperwork Reduction Act of 1980 

The information collection 
requirements contained in § 57.2610 (a) 
and (b). § 57.2613(a), and 5 57.2615(a) 
have been approved by the Office of 
Management and Budget (OMB) under 
control number 0915-0060. 

Sections 57,2610 (e) through (i) and 
57.2613 (c) and (d) also contain new 
information collection requirements 
which are subject to OMB review. We 
have submitted an information request 
to OMB for approval of these 
requirements under section 3504(h) of 
the Paperwork Reduction Act of 1980. 
Other organizations and individuals 
desiring to submit comments on the 
information collection should direct 
them to the agency official designated 
for this purpose whose name appears in 
this preamble, and to the Office of 
Information and Regulatory Affairs, 
OMB, New Executive Office Building 
(Room 3208), Washington, DC 20505. 
ATTN: Desk Officer for HHS. 

List of Subjects in 42 CFR Part 57 

Dental health, Education of the 
disadvantaged, Educational facilities, 
Educational study program. Emergency 
medical services. Grant programs- 
education, Grant programs-health, 
Health facilities. Health professions. 
Loan programs-health. Medical and 
dental schools, Scholarships and 
fellowships, Student aid. 

Accordingly, Subpart AA of 42 CFR 
Part 57 is proposed to be amended as set 
forth below. 

Dated: March 22.1988. 

Robert E. Windom, 

Assistant Secretary for Health. 

Approved: April 14,1988. 

Otis R. Bowen, 

Secretary. 

[Catalog of Federal Domestic Assistance , No. 
13.298. Grants for Nurse Practitioner and 
Nurse Midwifery Traineeship Programs) 


PART 57—GRANTS FOR 
CONSTRUCTION OF TEACHING 
FACILITIES, EDUCATIONAL 
IMPROVEMENTS, SCHOLARSHIPS 
AND STUDENT LOANS 

1. The title of 42 CFR Part 57, Subpart 
AA is revised to read as follows: 

Subpart AA—Grants for Nurse 
Practitioner and Nurse Midwifery 
Traineeship Programs 

2. The authority citation for Subpart 
AA is revised to read as follows: 

Authority: Sec. 215 of Public Health Service 
Act, 58 Stat. 690, 67 Stat. 631 (42 U.S.C. 210); 
sec. 822(b) of the Public Health Service Act; 
91 Stat. 393; as amended by 95 Stat. 930; as 
amended by 99 Stat. 395 (42 U.S.C. 296m). 

3. Section 57.2601 is revised to read as 
follows: 

§57.2601 To what programs do these 
regulations apply? 

These regulations apply to grants 
awarded to schools of nursing and 
public health, schools of medicine which 
received grants or contracts under this 
subsection prior to October 1,1985, 
public or nonprofit private hospitals, 
and other public or nonprofit private 
hospitals, and other public or nonprofit 
private entities to meet the costs of 
traineeships under section 822(b) of the 
Public Health Service Act. 

4. Section 57.2602 is amended by 
adding alphabetically the definitions for 
"completion of the education program", 
"nurse midwife", "program director", 
and "public health care facility"; and by 
revising the following definitions for 
"health manpower shortage area", 
"nurse practitioner or nurse midwifery 
educational program", "primary health 
care", and "State" to read as follows: 

§ 57.2602 Definitions. 

• * • • • 

"Completion of the educational 
program" means the satisfaction of all 
the grantee's requirements for the nurse 
practitioner or nurse midwifery 
educational program in which the 
traineeship recipient originally enrolled. 

"Health manpower shortage area" 
means any of the following which the 
Secretary determines has a shortage of 
health manpower: 

(a) An urban or rural area (which 
need not conform to the geographic 
boundaries of a political subdivision 
and which is a rational area for the 
delivery of health services); 

(b) A population group; or 

(c) A public or nonprofit private 
medical facility. 
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‘Nurse midwife” means a registered 
nurse who has completed a formal 
program of study designed to prepare 
registered nurses to perform in an 
expanded role in the delivery of primary 
health care to women and babies 
including the management of normal 
antepartum, intrapartum, and 
postpartum care, as well as family 
planning and gynecology. 

• • * • • 

“Nurse practitioner or nurse 
midwifery educational program” means 
a full-time educational program for 
registered nurses (irrespective of the 
type of school of nursing in which the 
nurses received their education) which 
meets the guidelines prescribed by the 
Secretary in 42 CFR Part 57, Subpart Y, 
Appendix. The objective of this program 
is the education of nurses (including 
pediatric and geriatric nurses) who will, 
upon completion of their studies in this 
program, be qualified to perform 
effectively in an expanded role in the 
delivery of primary health care, 
including care in homes, in ambulatory 
and long-term care facilities, and in 
other health care institutions. 

“Primary health care” means care 
which may be initiated by the client or 
provider in a variety of settings and 
which consists of a broad range of 
personal health care services, including: 

(a) Promotion and maintenance of 
health; 

(b) Prevention of illness and 

disability; 

(c) Basic care during acute and 
chronic phases of illness; 

(d) Guidance and counseling of 
individuals and families; 

(e) Referral to other health care 
providers and community resources 
when appropriate; and 

(f) Nurse midwifery services (when 
appropriate). 

“Program director” means a qualified 
individual designated by the grantee 
and approved by the Secretary who is to 
be functionally responsible for the 
traineeship program(s) being supported 
under this subpart. 

“Public health care facility” means an 
agency, institution, or other entity, 
controlled by a public agency or a 
nonprofit private organization which 
provides health care. 
***** 

“State” means a State, the 
Commonwealth of Puerto Rico, the 
District of Columbia, Guam. American 
Samoa, the Virgin Islands, the 
Commonwealth of the Northern Mariana 
slands, the Trust Territory of the Pacific 
Islands (the Republic of Palau), the 


Republic of the Marshall Islands, and 
the Federated States of Micronesia. 
****** 

5. Section 57.2603 is revised to read as 
follows: 

§ 57.2603 Who Is eligible to apply for a 
grant? 

Any school of nursing or public 
health, or school of medicine which 
received grants or contracts under this 
section prior to October 1,1985, public 
or nonprofit private hospital or other 
public or nonprofit private entity which 
is located in a State and which provides 
a nurse practitioner or nurse midwifery 
educational program is eligible to apply 
for a grant. Each eligible applicant 
desiring a grant under this subpart shall 
submit an application in the form and at 
such time as the Secretary may 
prescribe. 1 

6. Section 57.2604 is amended by 
revising paragraphs (a)(2) and (a)(3); by 
removing paragraph (b); and by revising 
and redesignating paragraph (c) as (b) to 
read as follows: 

§ 57.2604 How will applications be 
evaluated? 

(a) * * • 

(2) The administrative and managerial 
ability of the applicant to carry out the 
proposed project, including compliance 
with the nurse practitioner and nurse 
midwifery program guidelines in 42 CFR 
Part 57, Subpart Y, Appendix; and 

(3) The extent to which the applicant 
will recruit trainees who are residents of 
primary care health manpower shortage 
areas, designated under section 332 of 
the Act. 

(b) In determining the level of funding 
for traineeship programs funded under 
this section, the Secretary shall give 
special consideration to applications for 
traineeships to educate individuals who 
are residents of primary care health 
manpower shortage areas, designated 
under section 332 of the Act. However, 
should specific needs warrant, the 
Secretary will consider any other 
special factors relating to national needs 
as the Secretary may from time to time 
announce in the Federal Register. 

7. Section 57.2605 is amended by 
removing paragraph (d) and by revising 
paragraphs (b) and (cj^to read as 
follows: 

§ 57.2605 How long does grant support 
last? 

• * * * * 

(b) Generally, the grant will initially 
be funded for 1 year, and subsequent 


1 Applications and instructions may be obtained 
from the Grants Ivitmtigeincnt Officer, Bureau of 
Health Professions. Parklawn Building. 5600 Fishers 
Lane. Rockville. Maryland 20857. 


continuation awards will also be for 1 
year at a time. A grantee must submit a 
separate application to have the support 
continued for each subsequent year. 
Decisions regarding continuation 
awards and the funding levels of these 
awards will be made after consideration 
of such factors as the availability of 
funds and the grantee’s progress and 
management practices. Failure to 
comply with the requirements of 
§ 57.2610 will jeopardize continuation of 
grant awards. In all cases, continuation 
awards require a determination by the 
Secretary that continued funding is in 
the best interest of the Federal 
Government. 

(c) Neither the approval of any 
application nor the award of any grant 
shall commit or obligate the United 
States in any way to make any 
additional, supplemental, continuation 
or other award with respect to any 
approved application or portion of an 
approved application. For continuation 
support, grantees must make separate 
application at such times and in such a 
form as the Secretary may prescribe. 

8. Section 57.2606 is revised as 
follows: 

§ 57.2606 How is the amount of the award 
determined? 

The amount of the award to the 
grantee will be determined on the basis 
of the Secretary’s estimate of the sum 
necessary during the budget period to 
cover 100 percent of the costs of tuition, 
reasonable living and moving expenses 
(including stipends), books, fees, and 
necessary transportation for each 
traineeship awarded to the grantee. The 
number of traineeships funded will be 
determined by the availability of 
Federal funds. 

9. Section 57.2607 is amended by 
adding a new paragraph (c) to read as 
follows: 

§ 57.2607 For what purposes may grant 
funds be spent? 

***** 

(c) Any balance of federally obligated 
grant funds remaining unobligated by 
the grantee at the end of a budget period 
may be carried forward to the next 
budget period for use as prescribed by 
the Secretary, provided a continuation 
award is made. If at any time during a 
budget period it becomes apparent to 
the Secretary that the amount of Federal 
funds provided and made available to 
the grantee for that period, including 
any unobligated balance carried 
forward from prior periods, exceeds the 
grantee’s needs for the period, the 
Secretary may adjust the amounts 
provided by withdrawing the excess. A 
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budget period is an interval of time 
(usually 12 months) into which the 
project period is divided for funding and 
reporting purposes. 

10. Section 57.2608 is amended by 
revising paragraphs (b). (c), and (d) to 
read as follows: 

§ 57.2608 What financial support is 
available to trainees? 

« < * * » 

(b) Initial necessary transportation 
from the trainee’s residence to the 
educational site: 

(c) Necessary transportation required 
for clinical practice during the 
educational program; and 

(d) Necessary transportation and 
reasonable moving expenses from the 
educational site to the site of the 
obligated practice. 

11. Section 57.2609 is amended by 
revising paragraphs (a), (b), and (c) to 
read as follows: 

§ 57.2609 Who is eligible for financial 
assistance as a trainee? 

* * * * « 

(a) Be a resident of the United States 
and either a U.S. citizen, a U.S. National, 
an alien lawfully admitted for 
permanent residence in the U.S., a 
citizen of the Commonwealth of the 
Northern Mariana Islands (CNMI), a 
citizen of the Trust Territory of the 
Pacific Islands (TTP1) (consisting of the 
Republic of Palau), or a citizen of the 
Republic of the Marshall Islands (RMI) 
or the Federated States of Micronesia 
(FSM) (both formerly part of the TIPI); 

(b) Be accepted for enrollment, or be 
enrolled, as a full-time student in a 
nurse practitioner or nurse midwifery 
educational program; 

(c) Not be receiving concurrent 
support for the same education from 
another Federal source, except 
educational benefits under the Veteran’s 
Readjustment Benefits Act and loans 
from Federal sources; and 

* * « * * 

12. Section 57.2610 is revised to read 
as follows: 

§57.2610 What are the requirements for 
traineeships and the appointment of 
trainees? 

(a) The grantee must require each 
trainee and the program director to 
complete a statement of appointment by 
the beginning of the academic term. The* 
program director and the trainee must 
sign the statement of appointment and 
the grantee must retain it as part of the 
trainee's record. 

(b) The grantee must require each 
trainee to sign a commitment with the 
Secretary to practice as a nurse 
practitioner or nurse midwife in a 


primary care health manpower shortage 
area, designated under section 332 of the 
Act, or in a public health care facility. 
The commitment must meet the 
requirements of § 57.2613. The original 
copy of the trainee’s signed commitment 
must be submitted to the Secretary 
before any funds are disbursed to or for 
the trainee. 

(c) The grantee may not require 
trainees to perform any work which is 
not an integral part of the nurse 
practitioner or nurse midwifery 
educational program and required of all 
students in the program. 

(d) The grantee shall give special 
consideration in the allocation of 
traineeships to individuals who are 
residents of primary care health 
manpower shortage areas, designated 
under section 332 of the Act. 

(e) The grantee must conduct an 
entrance interview with the trainee 
before the trainee begins the 
educational program and an exit 
interview at the completion or 
termination of the educational program. 
The obligations and terms of the 
traineeship must be discussed during 
these interviews and statements 
verifying that these interviews were 
conducted must be signed by the 
program director and the trainee. These 
statements must be retained by the 
grantee as part of the trainee’s record. 

(f) The grantee must submit a 
completion or termination notice to the 
Secretary within 30 days of the time a 
traineeship is terminated by completion, 
dismissal from the educational program, 
or withdrawal. 

(g) (1) The grantee must provide the 
trainee with copies of all forms signed 
by the trainee, program documents, and 
a financial statement at each 
disbursement for the traineeship 
detailing the amounts paid for the 
trainee’s education and support. A copy 
of each financial statement, signed by 
the trainee, must be retained by the 
grantee as part of the trainee’s record. 

(2) At the initial disbursement for the 
traineeship, the financial statement must 
indicate the maximum legal prevailing 
interest rate as determined by the 
United States Treasury at the time the 
trainee initially received the traineeship 
which will be applicable to the trainee’s 
indebtedness if the practice commitment 
is not fulfilled. 

(3) At the final disbursement, the 
financial statement must include an 
estimate of the simple interest at the 
maximum legal prevailing interest rate 
as determined by the United States 
Treasury at the time the trainee received 
the traineeship for which the trainee will 
be indebted, in addition to the 


indebtedness for traineeship funds, if 
the practice commitment is not fulfilled. 

(h) Ninety days prior to completion of 
the educational program, the grantee 
must provide each trainee with a copy 
of the Federal Register notice, in effect 
as of that date, listing the primary care 
health manpower shortage areas, 
designated under section 332 of the Act. 

(i) The grantee must maintain an 
accurate, complete, and retrievable 
record with respect to each individual 
who receives a traineeship. This record 
must be retained until the trainee’s 
practice commitment is fulfilled or any 
amount of the United States is owed has 
been paid or waived. This record must 
document that requirements (a) through 
(h) of this section have been met. 

(Approved by the Office of Management and 
Budget under control number 0915-0060.) 

13. Section 57.2611 is revised to read 
as follows: 

§ 57.2611 Duration of traineeships. 

Initial appointment to traineeships 
must be made for a full academic year, 
not to exceed 12 months, except that a 
shorter appointment may be made when 
necessary to enable the trainee to 
complete the educational program. 
Appointments may be extended on a 
year-to-year basis. The total period of 
support for any trainee may not exceed 
24 months. 

14. Section 57.2612 is amended by 
revising paragraph (b) to read as 
follows: 

§ 57.2612. Termination of traineeships. 

• * • • • 

(b) If the trainee is no longer enrolled 
full-time in the nurse practitioner or 
nurse midwifery educational program 
for which the trainee was receiving a 
traineeship under this subpart: or 
• * • • • 

15. Section 57.2613 is revised to read 
as follows: 

§ 57.2613 What must a trainee agree to do 
In return for traineeship support? 

(a) General. (1) Each trainee must sign 
a commitment with the Secretary to 
practice as a nurse practitioner or nurse 
midwife on a full-time basis (at least 35 
hours per week) in a primary care health 
manpower shortage area, designated 
under section 332 of the Act, or in a 
public health care facility. 

(a) With respect to the primary care 
health manpower shortage areas, 
designated under section 332 of the Act. 
designations in effect at the time the 
trainee complete the educational 
program or, designations in effect 90 
day9 prior to completion of the 
educational program if a trainee has 
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received a written commitment of 
employment, will quality for approval as 
a practice site. 

(b) Duration of practice. The period 
for which a trainee must agree to 
practice is equal to 1 month for each 
month for which the trainee receives 
support from grant funds. Once practice 
has begun, it must be continuous for the 
entire period of practice required by the 
commitment, unless the Secretary 
permits suspension of the obligation in 
accordance with § 57.2615. 

(c) Beginning of practice. The trainee 
must inform the Secretary within 30 
days after his or her completion of the 
educational program of the intended 
practice site, selected from either a 
public health care facility or a primary 
care health manpower shortage area. 

The trainee must begin the practice at 
that site within 60 days after receipt of 
notification from the Secretary that the 
site is approved for the practice 
commitment either as a primary care 
health manpower shortage area, 
designated under section 332 of the Act, 
or as a public health care facility. 

(d) Fulfillment of practice. (1) The 
trainee must agree to report annually to 
the Secretary his or her current name, 
address, and dates of employment on a 
form, signed by the employer, who 
certifies the dates of employment, and to 
report changes in name or address 
within 30 days of their occurrence. 

(2) At the end of the period of the 
practice commitment, the trainee must 
report to the Secretary, in writing on the 
employer's stationery, the dates and 
practice site. The written statement 
must be signed by the employer who 
attests the dates and practice site. The 
practice commitment will not be 
considered fulfilled until this statement 
has been received and the dates and 
practice site are accepted by the 
Secretary. 

(Approved by the Office of Management and 
Budget under control number 0915-0060.) 

16. Section 57.2614 is revised to read 

as follows: 

§ 57.2614 What are the consequences If 
the trainee fails to comply with the terms of 
the commitment? 

If a trainee fails to complete the 
educational program or fails to begin or 
complete the period of practice required 
by the commitment under § 57.2613, the 
trainee must repay the traineeship 
support to the United States Treasury. 

The trainee must pay the amount owed 
within 36 months of the date on which 
be or she failed to complete the 
educational program or failed to begin 
or complete the period of required 


practice, as determined by the 
Secretary. 

(a) Failure to complete the 
educational program. A trainee who is 
dismissed from the academic program or 
who voluntarily terminates academic 
education must repay the traineeship 
support to the United States Treasury. 
This individual shall be liable for an 
amount equal to the cost of tuition and 
other education expenses paid to or for 
such individual from Federal funds plus 
any other payments which were 
received under the traineeship. 

(b) Failure to begin or complete the 
period of practice. If for any reason an 
individual who received a traineeship 
and completed the educational program 
fails to complete a practice obligation, 
this individual must repay the 
traineeship support plus interest to the 
United States Treasury. The amount of 
repayment must equal the sum of all 
traineeship support received, together 
with interest at the maximum legal 
prevailing rate in effect on the date the 
trainee initially received traineeship 
assistance. The Secretary will also 
charge this individual the Department’s 
administrative costs of collecting the 
repayment, as well as the penalty 
charge of 6 percent a year if the 
repayment is more than 90 days 
overdue. Late payment charges will 
accrue from the date the repayment 
becomes overdue until the overdue 
amount is paid. 

17. Section 57.2615 is amended by 
revising the OMB approval number at 
the end of the section to read as follows: 

§ 57.2615 When can the practice or 
payment obligation be waived or 
suspended? 

• * * * • 

(Approved by the Office of Management and 
Budget under control number 0915-0060.) 

18. Section 57.2616 is amended by 
adding numerically the following CFR 
Part references to read as follows: 

§ 57.2616 What additional Department 
regulations apply to grantees? 
***** 

42 CFR Part 57, Subpart Y—Grants for Nurse 

Practitioner and Nurse Midwifery Programs 
45 CFR Part 5— Designation of Health 

Manpower Shortage Areas 
***** 

45 CFR Part 30— Claims Collection 

***** 

[FR Doc. 88-9840 Filed 5-4-88: 8:45 am) 

BILLING CODE 4160-15-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[MM Docket No. 88-114; FCC 88-100J 

Broadcast Services; Deregulatory 
Review of Technical and Operational 
Regulations for Television Stations 

agency: Federal Communication 

Commission. 

action: Proposed rule. 

summary: This action initiates a review 
of technical and operational regulations 
for television broadcast stations. It 
identifies and proposes to delete 
burdensome or outdated regulations that 
are no longer needed. 'This action 
continues the Commission’s 
deregulatory review of technical and 
operational regulations for various radio 
services. 

dates: Interested parties may file 
comments on or before June 20,1988, 
and reply comments on or before July 5, 
1988. 

adoress: Federal Communications 
Commission. Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

Bernard Gorden, Mass Media Bureau, 
(202) 632-9660. 

SUPPLEMENTARY INFORMATION: This IS a 
summary of the Commission’s Notice of 
Proposed Rule Making adopted March 9, 
1988 and released April 29,1988. The full 
text of this action is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, 
Northwest. Washington, DC. The 
complete text of this action may also be 
purchased from the Commission’s copy 
contractors. International Transcription 
Services, (202) 857-3800, 2100 M Street 
NW, Suite 140, Washington, DC 20037. 

Summary of Notice of Proposed Rule 
Making 

1. This action proposes to delete 
certain technical and operational 
television broadcast regulations that are 
outdated and unnecessary. 

2. First, the Commission proposes to 
amend Rule § 73.653 to liberalize the 
permitted time of day for operation of 
separate TV aural and visual 
transmitters. The picture and sound are 
simultaneously transmitted via separate 
video and audio transmitters. Under 
certain conditions, however, these 
transmitters may operate separately and 
independent of each other. For example, 
they may provide an additional 
broadcast sevice in the form of an audio 
program with or without visual displays, 
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or a video informational bulletin board 
with or without related sound. 

Currently, this service is restricted, by 
our Rules, primarily to “graveyard 
hours” (12 midnight to 6 a.m.), or for 
only 15 minutes just prior to a station 
regular sign-on time, if after 6 a.m. 

3. Upon reevaluation, we now believe 
that the public interest would be better 
served by allowing the TV licensee 
maximum flexibility to establish the 
duration and time of day that it 
determines as most appropriate within 
the competitive framework of their 
individual market areas. Therefore, the 
Commission proposes to eliminate all 
time restrictions for the operation of 
separate TV aural and visual 
transmitters. 

4. Second, the Commission proposes 
to amend Rule § 73.663(b)(3) to eliminate 
a periodic 6-month power meter 
calibration requirement. Our Rules 
currently specify that a television 
broadcast licensee must have the 
capability of determining the station’s 
visual power at all times. 

Because one Rule stipulates that the 
line meter used for this purpose should 
be calibrated as often as necessary to 
ensure compliance with the appropriate 
power level, we find that another Rule 
requiring such calibration at least once 
every 6 months to be unnecessary and 
burdensome. Thus, in view of the 
overriding requirement to perform meter 
calibration as often as needed, the 
Commission proposes to eliminate the 
periodic 6-month calibration 
requirement of the power meter. 

5. Third, the Commission proposes to 
delete Note 8 in Figure 6 of Rule 

§ 73.699. which requires that color burst 
signals be omitted during the extended 
transmission of black-and-white 
programming. Such deletion would 
permit the color burst to be retained 
during black-and-white transmission. 

The color burst is a special 
synchronizing signal, transmitted within 
the television picture signal to enable 
the receiver to decode the color 
information for proper display on the 
screen. During the transmission of 
black-and-white video programming, 
however, the color burst signals do not 
benefit reception, and, in fact, were 
originally found to degrade the picture 
quality. 

6. In recent years, however, in 
omitting the color burst signal during 
black-and-white transmission, 
broadcasters have encountered certain 
operational disadvantages when using 
video tape processing equipment, which 
typically relies on the color burst to 
correct video signal stability or timing 
errors. 


7. While there is some disagreement 
and question in the industry, including 
broadcasters and receiver 
manufacturers, as to the extent of black- 
and-white picture degradation caused 
by the presence of the color burst, we 
note that the color burst omission 
requirement is a quality control 
regulation and does not relate to 
preventing or restricting adjacent or co¬ 
channel station interference. Thus, while 
the elimination of the color burst 
omission requirement might lead to 
some measure of picture degradation, 
we believe, in such cases, that the 
broadcaster will be responsive to any 
audience complaints and strike the 
proper balance between the most 
efficient manner to operate its video 
tape equipment and the public's demand 
for the highest quality picture signal. 
Therefore, the Commission proposes to 
eliminate the requirement that the color 
burst signal must be omitted during the 
transmission of black-and-white 
television programming. 

8. Fourth, the Commission proposes to 
amend Rule § 73.685(e) to eliminate 
restrictions on the degree of radiation 
suppression (ratio of maximum-to- 
miniumum power radiated) for 
television directional antennas, which 
are not routinely authorized. In using 
directional antenna systems, one of the 
applicable restrictions pertains to the 
ratio of the maximum radiated power at 
any point in the antenna pattern to the 
minimum radiated power at some other 
point in the pattern (the degree of 
suppression or null). The Commission 
adopted such limits in the early 1950s, 
when it concluded that the limits were 
needed because of the instability of 
antenna patterns with very sharp nulls 
and the difficulty in predicting the actual 
pattern. 

9. We now believe, however, that 
antenna design has progressed to the 
point that antennas with sharp nulls 
have much improved stability and that 
there is increased accuracy in predicting 
and attaining the desired radiation 
pattern. Moreover, over the years 
broadcasters have requested and have 
received waivers to exceed the current 
limits so as not to waste power over 
large bodies of water or to avoid 
excessive signal radiation toward the 
face of a hill or mountain, which could 
reflect the signal and cause picture 
“ghost image" degradation. Because, we 
have received no reports of significant 
problems as a result of our granting such 
waivers, and because these limits have 
no bearing on adjacent or co-channel 
station interference, the Commission 
proposes to eliminate the maximum-to- 
minimum radiation limitations for 
television station directional antennas. 


10. Fifth, the Commission proposes to 
amend Rule Section 73.687 to delete 
specifications that pertain to equipment 
installation and safety requirements. 

Today, in contrast to the time when 
many broadcasters designed and built 
their own facilities, broadcasters 
acquire their transmission system 
equipment from manufacturers that must 
meet the safety requirements imposed 
by other regulatory agencies, e.g., OSHA 
and various local and state agencies. 
Therefore, the Commission proposes to 
remove these specifications from our 
Rules. 

11. Finally, the Commission proposes I 
to amend Rule § 73.698 by deleting 

Table I, a conversion table of minutes 
and seconds of a degree converted to 
decimal parts of a degree. These values 
may be used in the calculation of 
geographical distance separations 
between television channel assignment 
locations. The advent of and widespread 
availability of electronic calculators and 
computers for calculating coordinate 
distance separations with increased 
accuracy and speed, have made this 
table unneccessary. Therefore, the 
Commission proposes to remove the I 

reference table of minutes and seconds 
of a degree converted to decimal parts I 
of a degree. I 

12. This is a non-restricted notice and I 

comment rule making proceeding. See I 

§ 1.1231 of the Commission's Rules, 47 I 
CFR 1.1231, for rules governing I 

permissible ex parte contacts. I 

13. Pursuant to the Regulatory I 

Flexibility Act of 1980, 5 U.S.C. 603, the 
Commission notes that adoption of these I 
proposals will provide broadcasters I 

with increased flexibility and less I 

burdensome regulations, eliminating the I 

need for filing waiver or other requests I . 

reducing procedural burdens on I 

applicants, licensees and the 
Commission. Public comment is | 

requested on the initial regulatory I , 

flexibility analysis set out in full in the I 
Commission's complete decision. I 

14. The proposals contained herein I | 

have been analyzed with respect to the I | 

Paperwork Reduction Act of 1980 and I | 

found to contain no new or modified I i 

form, information collection and/or I ; 

record keeping, labeling, disclosure, or I 

record retention requirements; and will I j 

not increase or decrease burden hours I £ 

imposed on the public. I i 

15. Pursuant to applicable procedures I £ 

set forth in § 1.415 and 1.419 of the I I 

Commission’s Rules, 47 CFR 1.415 and I [ 

1.419, interested parties may file I £ 

comments on or before June 20,1988. I $ 

and reply comments on or before July 5. I p 

1988. All relevant and timely comments I s 

will be considered by the Commission ■ t 
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before final action is taken in this 
proceeding. 

Federal Communications Commission. 
H. Walker Feaster III, 

Acting Secretary. 

[FR Doc. 88-9089 Filed 5-4-88; 8:45 am) 

BILLING COOE 6712-01-M 


department of transportation 

National Highway Traffic Safety 
Administration 

49 CFR Part 575 

Consumer Information Regulations; 
Uniform Tire Quality Grading 

agency: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
action: Denial of petition for 

rulemaking. 

summary: This notice denies a petition 
for rulemaking submitted by the Rubber 
Manufacturers Association, requesting 
that the agency delete the requirement 
in the Uniform Tire Quality Grading 
Standards for placing a label bearing 
grading information on the tire tread 
surface. The petitioner raised again 
arguments which had previously been 
considered by the agency in its decision 
to adopt the requirement. Because 
NHTSA sees no basis for proposing the 
requested amendment, the RMA petition 
is denied. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Nelson Gordy. Office of Market 
Incentives, National Highway Traffic 
Safety Administration, 400 Seventh 
Street. SW., Washington, DC 20590. 
Telephone: (202) 366-4797. 
supplementary information: Section 
575.104, Uniform Tire Quality Grading 
Standards (UTQGS), specifies 
requirements for the purpose of assisting 
consumers in making informed choices 
in purchasing passenger car tires. Motor 
vehicle and tire manufacturers and tire 
brand name owners are required to 
provide information indicating the 
relative performance of passenger car 
tires in the areas of treadwear, traction, 
and temperature resistance. 

Under the UTQGS program, grading 
information is brought to the attention of 
consumers in several ways. Each new 
tire other than those sold as original 
equipment on new cars must have a 
label affixed to its tread surface, setting 
forth the grades assigned to the tire and 
an explanation about the grades. The 
grades assigned to a tire must also be 
permanently molded into or onto the tire 
sidewall. However, the information on 
the tire sidewall does not include an 


explanation of the grades. In addition, 
tire manufacturers and tire brand name 
owners are required to provide for 
examination by prospective purchasers, 
at each location where their tires are 
sold, information about the grades 
assigned to each tire offered for sale at 
that location and an explanation of the 
grades. Finally, manufacturers and 
brand name owners are required to 
provide NHTSA with information about 
the grades assigned to their tires, which 
the agency then makes available to the 
public. 

The Rubber Manufacturers 
Association (RMA), representing the 
domestic tire manufacturers, submitted 
a petition for rulemaking requesting 
deletion of the requirement for a tire 
tread surface label, asserting that the 
labeling requirement is unreasonably 
duplicative and unnecessarily 
burdensome. The petitioner argued that 
the requirement for point-of-sale 
information provides all of the 
information which any consumer will 
need or use in making an informed 
choice in the purchase of tires, and that 
the tire tread surface label does not add 
to the assistance already given the 
consumer in making a purchasing 
decision. 

RMA also argued that the consumer 
will already have made the purchasing 
choice before the selected tires have 
been removed from stock for installation 
on the car. The petitioner stated that a 
1975 consumer survey, commissioned by 
RMA and submitted to the docket at 
that time, confirms that most tire 
purchasers do not see the actual tires 
purchased before they are installed. 
RMA also stated that many service 
stations and tire stores, for safety 
reasons and to avoid liability, forbid 
customers to enter the working areas 
where their tires are removed from stock 
and installed. 

The petitioner also argued that it is 
undisputed from the record before the 
agency that the tire tread surface label 
requirement is burdensome and costly. 
RMA cited a 1974 docket submission by 
Firestone Tire and Rubber Company in 
which the cost to the domestic tire 
industry of complying with the labeling 
requirement was estimated to range 
from $15 million to $17 million. 

The requirement for a tire tread 
surface label was adopted by NHTSA in 
a final rule published in the Federal 
Register (40 FR 23073) on May 28.1975. 
The agency stated the following: 

Several commenters objected to the 
proposed tread label requirement, 
suggesting that point-of-sale material 
such as posters and leaflets could 
provide the consumer with adequate 
information about tire grades. For the 


reasons discussed in Notice 12, the 
NHTSA is convinced that labels affixed 
to the tread of the tire are the only 
satisfactory method of providing 
complete information to replacement 
tire purchasers. Therefore, the scheme of 
transmitting quality grading information 
to consumers, combining sidewall 
molding, tread labels, and point-of-sale 
materials, has been adopted 
substantially as proposed * * \40FR 
at 23077. 

In Notice 12, the NPRM, NHTSA had 
stated the following: 

* * * Although the actual tires a motorist 
purchases may not be seen by him prior to 
delivery, representative tires are usually 
displayed in most locations where tires are 
sold. Such display tires would have labels 
affixed to their tread surface, and the 
information would thus be available to 
purchasers before sale in an obvious and 
conspicuous location. 

Point-of-sale material, in the form of 
retainable printed matter, would be required 
as well, under the general consumer 
information requirements that information be 
provided to prospective consumers. The 
NHTSA does not consider it desirable, 
however, to rely on point-of-sale material 
alone. The dissemination of that material 
under existing consumer information 
requirements has frequently been hampered 
by a lack of knowledge as to its availability 
on the part of both dealers and consumers. 
Under the proposed tread-label approach the 
tire must be labeled at the time of sale, and 
the NHTSA has clear authority to enforce the 
labeling requirement throughout the entire 
chain of distribution. 39 FR 20810. June 14, 
1974. 

Tire manufacturers sought judicial 
review of the May 1975 final rule, 
focusing among other things on the 
requirement for a tire tread surface 
label. See B.F. Goodrich Company v. 
DOT. 541 F.2d 1178 (6th Cir. 1976). cert, 
denied 300 U.S. 930 (1977). The 
manufacturers argued that the label 
requirement was arbitrary and 
unreasonable in cost, claiming that it 
would add 15 to 17 million dollars of 
cost, that the label was impossible to 
keep affixed to every tire, and that, 
anyhow, less than a majority of 
prospective.purchasers would ever see 
the label. The court found the agency’s 
responses, including a portion of the 
above-quoted language of the NPRM 
and a submission from the Federal 
Trade Commission, to be “convincing 
and supported by ‘ample evidence' in 
this record.” 541 F.2d at 1186. 

On the issue of costs, the court stated 
that it seemed obvious to it, “as it does 
to the agency, that full information (as 
contrasted to the minimum information 
supplied on the tire wall) can be cheaply 
provided to the ultimate consumer 
merely by some expansion of the tire 
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label now in widespread use in the 
industry.” The court noted that the 
“largely unsupported estimate” in 
petitioners’ brief of $17 million cost per 
year for tire labels would produce a per 
tire cost of only 12-plus cents, and that 
the agency had cited a three cent per 
label cost estimate by Uniroyal and had 
provided its own estimate of five cents 
per tire for all labeling costs. 

NHTSA notes that RMA’s petition 
raised again arguments and data that 
had previously been considered by 
NHTSA, as well as by a reviewing court. 
The petitioner did not address the past 
reasoning of NHTSA in adopting the tire 
tread surface label requirement, or offer 
any new arguments in its petition. 

After receiving RMA’s petition, a 
NHTSA representative visited 20 large 
private and franchise tire dealerships in 
the Washington, DC metropolitan area, 
to determine if tire manufacturer 
information sheets were available on 
each tire offered for sale and to 
determine whether tire tread surface 
labels were attached to the display tires. 


Only five of the dealerships openly 
displayed information sheets for 
consumer use on each line of tires 
offered for sale. Another five had the 
information sheets available to 
consumers upon request. Thus, for this 
second group of five dealerships, 
consumers would likely obtain the 
information sheets only if they knew to 
ask for them. Of the remaining ten 
dealerships, eight did not have tire 
information sheets for any of the tires 
they offered for sale, while the other two 
offered the information sheets for only 
one of the tire brands they offered for 
sale. Twelve of the tire dealerships, 
including seven of the 10 dealerships 
that had limited or no information 
sheets available, had tire tread surface 
labels on their display tires. 

The sample size in NHTSA’s survey of 
tire dealerships was small, and the 
agency recognizes that the percentages 
of tire dealerships offering tire 
information sheets and displaying tire 
tread surface labels on their display 
tires may differ for a larger sample. 


However, the results of the survey 
confirm the agency’s earlier conclusions 
that the effectiveness of point-of-sale 
material is limited, and that even if a 
consumer does not see the actual tires 
being purchased prior to sale, he or she 
may see the tire tread surface label on 
display tires. 

NHTSA concludes that RMA has not 
shown that the agency should change its 
previous decision to require the tire 
tread surface label. Because NHTSA 
sees no basis for proposing the 
requested amendment, the RMA petition 
is denied. 

List of Subjects in 49 CFR Part 575 

Imports, Motor vehicles, Tires. 

(15 U.S.C. 1392.1401.1407,1421,1423, 
delegations of authority at 40 CFR 1.50 and 
501.8) 

Issued on April 29.1988. 

Barry Felrice, 

Associate Administrator for Rulemaking. 

[FR Doc. 88-9925 Filed 5-4-88; 8:45 am) 

BILLING COOE 4910-5S-M 








Notices 


Federal Register 

Vol. 53. No. 87 
Thursday. May 5. 1988 


16169 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
preposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


AFRICAN DEVELOPMENT 
FOUNDATION 

Compliance With the Privacy Act of 
1974; System of Records 

agency: African Development 
Foundation. 

action: Notice of proposed adoption of 
Privacy Act Systems of Records. 

summary: Notice is hereby given that 
ADF proposes to adopt the notice of 
systems of records as set forth below. 

This notice does not include specific 
identification of Office of Personnel 
Management (OPM) records in the 
custody of the African Development 
Foundation (ADF). OPM has assumed 
responsibility for publishing 
government-wide notices pertaining to 
Federal employee personnel records. 

Special note should be taken of the 
preliminary statement to the systems of 
records. It contains an indication of 
general routine uses, location of files, 
and general procedures as to 
notification, access and contest 
applicable to ADF records systems 
generally. Information is provided in this 
manner in order to avoid unnecessary 
repetition and duplication in the 
publication of each system of records. 
The publication on general routine uses 
and exemptions does not serve as an 
indication that each system will be 
normally used or usable for each such 
purpose or is subject to each such 
exemption. 

effective date: This notice will be 
adopted without further publication in 
the Federal Register on June 6.1988, 
unless modified by a subsequent notice 
to incorporate public comment. ADF 
invites comments from the public on this 
proposal, to be received by the contact 
person listed below on or before June 6, 
1988. 

for further information contact: 

Thomas Wilson. Director of 
Administration and Finance, African 


Development Foundation, Suite 600, 

1625 Massachusetts Ave. NW„ 
Washington, DC 20036, 202-678-3916. 
SUPPLEMENTARY information: Pursuant 
to the Privacy Act, 5 U.S.C. 552a, ADF 
proposes to adopt a number of systems 
of records which contain information 
relative to employment with the 
Foundation, present, past and 
prospective, and to individuals and 
businesses with whom it does business. 
This information will be collected during 
the normal course of doing business as a 
U.S. Government Corporation, and will 
include only such data as is essential to 
the conduct of such business. All 
systems will be located at the 
Foundation’s headquarters at 1625 
Massachusetts Ave. NW., Suite 600, 
Washington. DC 20036. 

A “Report on new systems” required 
by 5 U.S.C. 552a(o) has been sent to the 
President of the Senate, the Speaker of 
the House of Representatives, and the 
Office of Management and Budget. 

Signed at Washington, DC. on April 28. 
1988. 

Leonard H. Robinson, Jr., 

President . African Development Foundation. 

The African Development Foundation 
proposes to adopt the following notice 
of systems of records. 

Notice of Systems of Records, 
Preliminary Statement 

Official Personnel Files 

Official personnel files of Federal 
employees in the General Schedule in 
the custody of ADF are considered the 
property of OPM. Access to such files 
shall be in accordance with such notices 
as are published by OPM. Access to 
such files in the custody of ADF will be 
granted to individuals to whom such 
Files pertain upon request to the 
Personnel Officer. ADF, Suite 600.1626 
Massachusetts Avenue, NW., 
Washington, DC 20036. 

Various ADF offices maintain files 
which contain miscellaneous copies of 
personnel material affecting ADF 
employees. This includes copies of 
standard personnel forms, evaluation 
forms, etc. These files are kept only for 
immediate office reference use and are 
considered by the Foundation to be part 
of the personnel file system. ADF’s 
internal regulations provide that such 
information is part of the general 
personnel files and can only be 
disclosed through the Director of 


Personnel in order to ensure that any 
material disclosed is relevant, material, 
current, and fair to the individual 
employee. It is also ADF policy to limit 
the use of such Files and to encourage 
the destruction of as many as possible. 

Security Classification 

None of the files maintained by ADF 
contain classified information. 

Statement of General Routine Uses 

The following general routine uses are 
incorporated by this reference into each 
system of records set forth herein, 
unless such incorporation is specifically 
limited in the system description. 

1. In the event that a record in a 
system of records maintained by ADF 
indicates any violation or potential 
violation of the law, whether civil, 
criminal or regulatory in nature, and 
whether arising by statute, or by 
regulation, rule or order issued pursuant 
thereto, the relevant record in this 
system of records may be referred as a 
routine use to the appropriate agency, 
whether Federal, state, local, or foreign, 
charged with the responsibility of 
investigating or prosecuting such 
violation, or charged with enforcing or 
implementing the statute, rule, 
regulation, or order issued pursuant 
thereto. Such referral shall also include 
and be deemed to authorize any and all 
appropriate and necessary uses of such 
records in a court of law or before an 
administrative board or hearing. 

2. A record may be disclosed as a 
routine use to designated officers and 
employees of other agencies and 
departments of the Federal Government 
having an interest in the individual for 
employment purposes, including the 
hiring or retention of any employee, the 
issuance of a security clearance, the 
letting of a contract, or the issuance of 
license, grant or other benefit by the 
requesting agency, to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision on the 
matter involved. 

3. Routine Use for Disclosure to the 
Department of Justice for Use in 
Litigation: 

It shall be a routine use of the records 
in this system of records to disclose 
them to the Department of Justice when 

(a) The agency, or any component 
thereof; or 

(b) Any employee of the agency in his 
or her official capacity; or 
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(c) Any employee of the agency in his 
or her individual capacity where the 
Department of Justice has agreed to 
represent the employee; or 

(d) The United States, where the 
agency determines that litigation is 
likely to affect the agency or any of its 
components, 

is a party to litigation or has an interest 
in such litigation, and the use of such 
records by the Department of Justice is 
deemed by the agency to be relevant 
and necessary to the litigation, provided, 
however, that in each case, the agency 
determines that disclosure of the records 
to the Department of Justice is a use of 
the information contained in the records 
that is compatible with the purpose for 
which the records were collected. 

Routine Use for Agency Disclosure in 
Litigation 

It shall be a routine use of records 
maintained by this agency to disclose 
them in a proceeding before a court or 
adjudicative body before which the 
agency is authorized to appear, when 

(a) The agency, or any component 
thereof; or 

(b) Any employee of the agency in his 
or her official capacity; or 

(c) Any employee of the agency in his 
or her individual capacity where the 
agency has agreed to represent the 
employee; or 

(d) The United States, where the 
agency determines that litigation is 
likely to affect the agency or any of its 
components. 

is a party to litigation or has an interest 
in such litigation, and the agency 
determines that use of such records is 
relevant and necessary to the litigation, 
provided, however, that in each case, 
the agency determines that disclosure of 
the records to the Department of Justice 
is a use of the information contained in 
the records that is compatible with the 
purpose for which the records were 
collected. 

4. Information from records systems 
may be disclosed to any source from 
which information is requested in the 
course of an investigation, to the extent 
necessary to identify the individual, 
inform the source of the nature and 
purpose of the investigation, and to 
identify the type of information 
requested. 

5. Information in any system of 
records may be disclosed to a 
Congressional office, in response to an 
inquiry from the office, made at the 
request of the individual to whom the 
record pertains. 

0. Any record from any system of 
records may be disclosed as a routine 
use to the National Archives and 


Records Sendee, General Services 
Administration in records management 
inspections conducted under authority 
of 44 U.S.C. 2904 and 2906. 

7. Information from records systems 
may be released to auditors in the 
conduct of an audit of ADF operations 
or accounts, but only to the extent it is 
relevant and necessary to the conduct of 
the audit. 

Location of Files 

All files are located in the office 
indicated under “System Location” at 
ADF headquarters in Suite 600,1625 
Massachusetts Ave. NW., Washington, 
DC 20036. 

Notification 

Individuals may inquire whether any 
system contains information pertaining 
to them by addressing the Director of 
Administration and Finance in person or 
in writing. If in writing, such request 
should include the individual's name 
and address, social security number, 
and any relevant data concerning the 
information sought which will assist in 
identifying the record. ADF may require 
that the individual furnish the 
Foundation with additional information 
to assure that he or she is properly 
identified. 

Access and Contest 

In response to a request by an 
individual, the Director of 
Administration and Finance shall 
arrange for access to the requested 
record, or advise the requester if no such 
record exists. If an individual wishes to 
contest the content of any record, he/ 
she may do so by addressing a written 
request to the Director of Administration 
and Finance, Suite 600,1625 
Massachusetts Ave., NW.. Washington, 
DC 20036. The Director will provide all 
necessary information regarding such 
contest and appeal. 

ADF 1 

SYSTEM NAME; 

Employee Pay and Leave Records. 

system location: 

Office of Administration and Finance. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Current and former employees of 
ADF. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Records of current personnel status, 
amounts of pay, hours worked, leave 
accrued, allotments authorized, and 
benefits paid by the Government. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

GAO Policy and Procedures Manual: 
31 U.S.C. 3512; and the Budget and 
Accounting Procedures Act of 1950. 

purpose(s): 

This system was established to record 
moneys paid, allotments authorized, 
leave earned and used, and retirement 
benefits accrued. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USE: 

Information in these records are 
routinely provided as follows: 

1. To the Federal Agency designated 
through inter-agency agreement to 
perform payrolling services for ADF. 
The Department of Energy is currently 
performing this function. 

2. Through the Department of Energy, 
to the Treasury for payroll and savings 
bonds and other deduction purposes: to 
the Internal Revenue Service with 
regard to tax matters; and to 
participating insurance companies 
holding policies with respect to ADF 
employees. 

3. General routine uses listed in the 
Preliminary Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Pay and leave records are maintained 
in looseleaf binders in metal file 
cabinets with key locks. Individual Time 
and Attendance records are maintained 
by the Personnel Officer in a separate 
metal file cabinet with a key lock. 
Microfiche pay and leave records are 
maintained in a Microfiche index which 
is kept in a metal file cabinet with a key 
lock. 

retrievabiuty: 

Records are indexed in alphabetical 
order by pay period. 

safeguards: 

Access to data in this system is 
restricted to ADF and Department of 
Energy staff, including employees, 
interns, consultants and contractors, 
with a need to know in connection with 
the performance of their official duties. 

RETENTION ANO DISPOSAL: 

Records in this system are maintained 
for three years after the end of the fiscal 
year in which an employee terminates 
employment with ADF, and then retired 
to the Federal Records Center. The Time 
and Attendance sheets are maintained 
for three years and then destroyed. 
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system manager(s) and address: 

Director of Administration and 
Finance, Suite 600,1625 Massachusetts 
Ave. NW.. Washington, DC 20036. 

notification procedure: 

See the Notification paragraph in the 
Preliminary Statement in this notice. 

RECORD ACCESS PROCEDURES: 

See the Access and Contest paragraph 
in the Preliminary statement. 

CONTESTING RECORD PROCEDURES: 

Same as “record Access Procedures’*. 

RECORD SOURCE CATEGORIES: 

ADF employees and the individual to 
whom the record pertains. 

ADF 2 

SYSTEM NAME: 

Locater files. 

SYSTEM LOCATION: 

Office of the President and at 
agencywide desk top word processors. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

SYSTEM: 

Members of the ADF Board of 
Directors and Advisory Council. 

American Ambassadors and AID 
Mission Directors in Africa, ADF staff 
and personal services contractors, and 
press contacts. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

These files contain names and current 
addresses and phone numbers. 

AUTHORITY FOR MAINTENANCE OF THE 

SYSTEM: 

The African Development Foundation 
Act. 22 U.S.C. 290h et seq. 

purpose(s): 

The purpose of this system is to 
enable ADF to contact individuals 
whose names are on file either in 
writing or by phone. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO THE PURPOSES OF SUCH USES: 

The contents of these file are used by 
ADF staff, consultants and contractors 
to contact individuals whose names are 
in the file in connection with official 
ADF business. Information in the file is 
also available for routine uses 2 through 
6 listed in the above Preliminary 
Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING AND 
OISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are stored in disk packs with 
floppy diskette backup. These are filed 


and maintained in metal cabinets with 
key locks. 

RETRIEV ABILITY: 

Records in these files are maintained 
in alphabetical order. 

SAFEGUARDS: 

Access to the data in the files is 
through the use of a password. Only 
those with a need for the information in 
the files in connection with their regular 
duties have the password. 

RETENTION AND DISPOSAL: 

Information in this file is kept current. 
Names and addresses of officials who 
no longer hold positions noted under 
“Categories of Individuals” above are 
purged from the system. 

SYSTEM MANAGER(S) AND ADDRESS: 

Executive Assistant to the President. 
Suite 600,1625 Massachusetts Ave. 

NW.. Washington. DC 20036. 

NOTIFICATION PROCEDURE: 

See the Notification paragraph in the 
Preliminary Statement above. 

RECORD ACCESS PROCEDURES: 

See the Access and Contest paragraph 
in the Preliminary' Statement. 

* 

CONTESTING RECORO PROCEDURES: 

Same as 14 Record Access Procedures. 

RECORD SOURCE CATEGORIES: 

Information contained in the system is 
obtained from the individuals listed in 
the system. 

ADF 3 

SYSTEM NAME: 

Mailing List. 

SYSTEM LOCATION: 

Office of the President, ADF. Suite 
600,1625 Massachusetts Ave. NW.. 
Washington, DC 20036. 

CATEGORIES OF INDIVIDUALS COVEREO BY THE 
SYSTEM: 

Academicians; Federal, state, and 
local government employees; officials in 
private voluntary and religious 
organizations involved in overseas 
development; officers of corporations 
and financial institutions doing business 
in Africa, librarians, media people, and 
other individuals having an interest in. 
and/or a need to know information 
about grassroots development in Africa. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Names and current addresses. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The African Development Foundation 
Act. 22 U.S.C. 290h et seq. 


purpose(s): 

This system is maintained as an up to 
date mailing list for ADF publications. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The names and addresses maintained 
in this system allow the Foundation to 
carry out its purpose of disseminating 
information about grassroots 
development in Africa through the 
mailing of publications to persons and 
institutions involved in development 
and/or African affairs, both at the 
academic and practical level. 

Employees, interns, consultants and 
contractors having a need for the 
information in the course of updating the 
list or mailing the publications have 
access to it. Since mailing services are 
provided routinely through an outside 
contractor, that contractor and its 
employees will have periodic access to 
the system in order to prepare mailing 
labels. Information in the system is also 
subject to routine uses 2 through 6 as 
listed above in the Preliminary 
Statement 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

The information is stored on magnetic 
tape with a backup. The tapes are stored 
on the premises of the firm which has 
the mailing contract with ADF in a room 
designated as a tape library. Two hard 
copy printouts of the tapes are retained 
by ADF in metal cabinets with key 
locks. 

RETRIEV ABILITY: 

The records are maintained in 
alphabetical order/ 

SAFEGUARDS: 

Records are being maintained by the 
contractor so as to permit access only to 
employees who have a need to know in 
connection with the provision of 
services under the contract. Similarly, 
access to the hard copies maintained by 
the Foundation is limited to ADF 
employees, interns, consultants with a 
need to know in connection with their 
duties. 

RETENTION AND DISPOSAL: 

The records are updated semi¬ 
annually and obsolete names and/or 
addresses are deleted. 

SYSTEM MANAGER(S) AND ADDRESS: 

Executive Assistant to the President, 
ADF, Suite 600,1625 Massachusetts 
Ave. NW., Washington, DC 20036 
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NOTIFICATION PROCEDURE: 

See the Notification paragraph in the 
above Preliminary Statement. 

RECORD ACCESS PROCEDURES: 

See the Access and Contest paragraph 
in the Preliminary Statement 

4 

CONTESTING PROCEDURES: 

Same as “Record Access Procedures*’. 

RECORD SOURCE CATEGORIES: 

Some of the names and addresses of 
firms and individuals involved in 
grassroots development were furnished 
by the Agency for International 
Development. Others came from ADF 
employees, and the remainder were 
furnished by the individuals listed in the 
system. 

ADF 4 

SYSTEM NAME: 

Paid Voucher Files. 

SYSTEM LOCATION: 

Office of Administration and Finance. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Employees, contractors, vendors, 
suppliers, consultants and grantees who 
have received payment from ADF. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

These records include paid vouchers, 
purchase orders, contracts, travel 
orders, and other obligating documents. 

AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

The African Development Foundation 
Act, 22 U.S.C. 290h et seq.\ The Budget 
and Accounting Act of 1921; Accounting 
and Auditing Act of 1950; and the 
Federal Claims Collection Act of 1966. 

purpose(s): 

The purpose of this system is to 
maintain a record of all payments made 
by ADF pursuant to purchase orders, 
contracts, grants and other obligating 
documents. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS ANO PURPOSE OF SUCH USE3: 

These records are used by ADF staff 
and contractors to determine amounts to 
be paid, verify administrative 
authorizations and eligibility for 
payment, ensure that payments are 
made promptly and accurately, confirm 
costs, and ensure accuracy of 
accounting information. Other routine 
uses would be those listed in the above 
Preliminary Statement. The information 
is used by ADF employees, consultants, 
and contractors who have a need for the 
information in connection with the 
performance of their official duties. 


POLICIES ANO PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Records are stored in metal filing 
cabinets with key locks. 

RETRIE V ABILITY: 

Records are filed by Fiscal year, 
alphabetically by the last name of the 
payee. 

SAFEGUARDS: 

Records are available only to 
appropriate Administration and Finance 
personnel and other appropriate ADF 
officials with the need for such records 
in the performance of their duties. 

RETENTION AND DISPOSAL: 

Records are held for three years and 
retired to the Federal Records Center. 

SYSTEM MANAGER(S) ANO ADDRESS: 

Director, Administration and Finance, 
African Development Foundation, Suite 
600,1625 Massachusetts Ave. NW., 
Washington, DC 20036. 

NOTIFICATION PROCEDURE: 

See the Notification paragraph in the 
Preliminary Statement above in this 
notice. 

RECORD ACCESS PROCEDURES: 

See the Access and Contest paragraph 
in the Preliminary Statement. 

CONTESTING RECORD PROCEDURES: 

Same as “Record Access Procedures’*. 

RECORD SOURCE CATEGORIES: 

Data is obtained from documents 
provided by the individual or the 
vendor. 

ADF 5 

SYSTEM NAME.' 

Procurement/Contracting. 

SYSTEM LOCATION: 

Office of Administration & Finance. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

All vendors, both companies and 
individuals, with whom ADF does or 
has done business, as well as 
organizations and individuals with 
whom the Foundation may wish to do 
business in the future. Included are the 
records pertaining to vendors, 
contractors, and consultants. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

The system consists of purchase 
orders and contracts, as well as resumes 
and SF 171*s, and invoices from 
contractors, vendors and consultants. 


AUTHORITY FOR MAINTENANCE OF THE 

SYSTEM: 

48 CFR Ch. 1, subpart 4.8 (the Federal 
Acquisition Regulations), the African 
Development Foundation Act, 22 U.S.C. 
290h et seq. 

PURPOSE(S) 

Information in the system is used to: 
(1) Provide a complete background as a 
basis for informed decisions at each 
step in the acquisition process; (2) 
support actions taken; (3) provide 
information for reviews and 
investigations; (4) provide information 
on which to base future procurement 
decisions. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND PURPOSES OF SUCH USES 

Disclosures may be made to ADF 
employees, contractors, consultants, and 
interns, performing services for ADF at 
ADF headquarters, with a need to know 
in order to make informed 
recommendations or decisions, or take 
actions, with regard to the procurement 
of goods or services. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING ANO 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Files are maintained in folders in 
metal File cabinets with key locks. 

retrievability: 

Records are indexed alphabetically by 
fiscal year. 

SAFEGUARDS: 

Information from records is only 
available to ADF staff who have a need 
to know in the performance of their 
official duties, and is usually provided 
through the Contracting Officer or. in 
his/her absence, the Director of 
Administration and Finance. 

retention and disposal: 

Records are retained for three years 
and then reviewed, and either destroyed 
or forwarded to the Federal Record 
Center. 

SYSTEM MANAGER(S) ANO ADDRESS: 

Contract Officer. Office of 
Administration and Finance. ADF, Suite 
600,1625 Massachusetts Avenue NW., 
Washington, DC 20036. 

NOTIFICATION PROCEDURE: 

See the Notification paragraph in the 
Preliminary Statement in this notice. 

RECORD ACCESS PROCEDURES: 

See the Access and Contest paragraph 
in the Preliminary Statement. 
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CONTESTING RECORD PROCEDURES: 

Same as “Record Access Procedures”. 

record source categories: 

Data is obtained from documents 
provided by the individual or vendor 
and, on occasion, by other organizations 
within or without the Government who 
may have done business with the 
individual or organization. 

ADF 6 

SYSTEM name: 

Security Files. 

system location: 

Office of Administration & Finance. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Past and present ADF employees and 
applicants for employment from 1988 

onwards. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

These records contain investigative 
information regarding an individual's 
character, conduct, behavior in the 
community; arrests and convictions for 
any violations of the law; reports of 
interviews with former supervisors, co- 
workers, associates, educators, etc.; 
reports about the qualifications of an 
individual for a specific position; reports 
of inquiries to law enforcement 
agencies, former employers, educational 
institutions attended; and other similar 
information developed from the above. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Executive Order 10450, and Federal 
Personnel Manual, Chapters 731, 732, 
and 738. In addition, there are various 
acts of Congress relating to personnel 
investigations authorizing the same by 
the Office of Personnel Management, 
which responsibility can, under Civil 
Service regulations and law. be 
delegated in whole or in part to 
agencies. 

PURPOSE(S Y. 

This system was established to keep 
on record information used to determine 
eligibility or suitability for employment. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF 9UCH USES: 

The contents of these records may be 
disclosed and used as follows: 1. To the 
Office of Personnel Management as part 
of the central OPM personnel 
investigation records system; 2. to the 
foundation’s Security Officer and the 
President of the Foundation for the 
purposes of making employment 
suitability and eligibility determinations; 
and 3. subject to the general routine uses 


listed in the above Preliminary 
Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Investigative folders are maintained 
in a fireproof, combination lock safe in a 
room accessible only to authorized 
personnel. 

retrievabjuty: 

Records are indexed in alphabetical 
order. 

SAFEGUARDS: 

Access to the records in this system is 
restricted to the Foundation Security 
Officer (the Personnel Officer) and the 
President, and to the General Counsel of 
ADF on a need to know basis. 

RETENTION AND DISPOSAL: 

SYSTEM MANAGER(S) AND ADDRESS: 

Personnel Security Officer (Personnel 
Officer), Office of Administration St 
Finance, African Development 
Foundation, Suite 600,1625 
Massachusetts Avenue NW M 
Washington, DC 20036 

NOTIFICATION PROCEDURE: 

See the Notification paragraph in the 
Preliminary Statement in this notice. 

RECORD ACCESS PROCEDURE: 

See the Access and Contest paragraph 
in the Preliminary Statement in this 
notice. 

CONTESTING RECORD PROCEDURES: 

Same as "Record Access Procedure”. 

RECORO SOURCE CATEGORIES: 

Information contained in this system 
is obtained from the following 
categories of sources: 1. Applications 
and other forms and information 
furnished by the individual. 2. By 
personal investigation or written inquiry 
from such sources as employers, 
schools, references, neighbors, 
associates, police departments, courts, 
credit bureaus, medical records, 
probation officials, prison officials and 
other sources as may be developed. 

ADF 7 

SYSTEM NAME! 

Travel Advance Records. 

SYSTEM LOCATION: 

Office of Administration and Finance. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 

system: 

Any ADF employees, experts, 
consultants, contractors or others who 


have engaged in authorized official 
travel for ADF. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Manual and automated records of 
travel advances made to employees, 
consultants and others, and records of 
repayment or liquidation of such 
advances. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

The African Development Foundation 
Act, 22 U.S.C. 290h et seq.: the Budget 
and Accounting Act of 1921; the 
Accounting and Auditing Act of 1950; 
the Federal Claim Collection Act of 
1966. 

purpose(s): 

This system is maintained to provide 
a record to account for and issue 
payments due as the result of authorized 
official ADF travel; and for audit 
purposes to account for the expenditure 
of Federal funds. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS, ANO THE PURPOSES OF SUCH USES: 

1. To ADF employees, interns, 
consultants, and contractors in the office 
of Administration and Finance, and 
senior management personnel who 
require access in the performance of 
their official duties. 

2. To the Federal Agency which is 
performing accounting services for ADF 
pursuant to inter-agency agreement, in 
this case the National Transportation 
Safety Board, in the event of a problem 
with the accounting system which 
requires the examination of individual 
transactions. 

3. Subject to the routine uses listed in 
the above Preliminary Statement. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, ANO 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Manual records are kept in key locked 
metal filing cabinets. Automated records 
are on hard disks in the computer 
accessible only by password available 
to employees of the Office of 
Administration and Finance and NSTB 
employees responsible for systems 
maintenance. 

RETRIEV ABILITY: 

Manual records are maintained 
alphabetically by name. The automated 
records are maintained by social 
security number. 

SAFEGUARDS: 

Records are available to only those 
with a need to know in connection with 
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the performance of their duties. The 
records are accessible through the use of 
a password kept by the Director of 
Administration and Finance. It is 
changed every six months by the 
Director of Administration and Finance. 

RETENTION AND DISPOSAL; 

Records in the system are maintained 
for one year after the individual leaves 
the Foundation. 

SYSTEM MANAGER(S) AND ADDRESS: 

Director of Administration and 
Finance, Suite 600,1625 Massachusetts 
Ave. NW., Washington, DC 20036. 

NOTIFICATION PROCEDURE: 

See the Notification paragraph in the 
above Preliminary Statement. 

RECORD ACCESS PROCEDURES: 

See the Access and Contest paragraph 
in the Preliminary Statement. 

CONTESTING RECORD PROCEDURES: 

Same as “Record Access Procedures’*. 

RECORD SOURCE CATEGORIES: 

Information is furnished by the 
individual traveler, supervisors, or other 
ADF staff. 

[FR Doc. 88-9932 Filed 5^-88; 8:4$ am] 

BILLING CODE 6616-01-11 


DEPARTMENT CF AGRICULTURE 

Agency Information Collection 
Activities Under Review by Office of 
Management and Budget 

April 29. 1988. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) title of the information 
collection; (3) form number(s), if 
applicable; (4) how often the information 
is requested; (5) who will be required or 
asked to report; (6) an estimate of the 
number of responses; (7) an estimate of 
the total number of hours needed to 
provide the information; (8) an 
indication of whether section 3504(h) of 
Pub. L. 96-511 applies; (9) name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 


supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 404-W Admin. 
Bldg., Washington. DC 20250, (202) 447- 
2118. 

Comments on any of the items listed 
should be submitted directly to: Office 
of Information and Regulatory Affairs. 
Office of Management and Budget, 
Washington, DC 20503, Attn: Desk 
Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
promptly, you should advise the OMB 
Desk Officer of your intent as early as 
possible. 

Extension 

• Agricultural Stabilization and 
Conservation Service, 7 CFR Part 700— 
Rural Clean Water Program (RCWP) 
Regulations. Request for Cost-Sharing, 
On occasion, Individuals or households; 
Farms; 500 responses; 250 hours; not 
applicable under 3504(h). 

Paul E. Smith (202) 447-5784. 

• Economic Research Service , 
Supplemental Qualifications Statement, 
EMS-459, With application for 
employment, Individuals or households; 
125 responses; 625 hours; not applicable 
under 3504(h). 

Mildred A. Russell (202) 447-7929. 

• Food and Nutrition Service, Food 
Coupon Accountability Report, Monthly, 
State or local governments; 31,428 
responses; 94,284 hours; not applicable 
under 3504(h). 

Paul Jones (703) 755-3385. 

• Food and Nutrition Service, 

National Commodity Processing 
Program for Processing USDA Donated 
Food Monthly; Annually. Businesses or 
other for-profit; 114,250 responses; 37,425 
hours; not applicable under 3504(h). 

Joseph E. Shepherd (703) 755-3585. 

• National Agricultural Statistics 
Service, List Sampling Frame Survey, 

On occasion. Farms; 80,500 responses; 
8,208 hours; not applicable under 
3504(h). 

Larry Gambrell (202) 447-7737. 

New 

• Food and Nutrition Service, WIC 
Vendor Management Study, One-time 
Study, State or local governments; 49 
responses; 367 hours; not applicable 
under 3504(h). 

Dr. Gary Bickel (703) 755-3125. 

• Foreign Agricultural Service, 
Conflict of Interest Provisions related to 
FAS Foreign Market Development 
Programs, One time only. Businesses or 
other for-profit; 60 responses; 600 hours; 
not applicable under 3504(h). 

Richard E. Passig (202) 447-4327. 


• Soil Conservation Sendee 
Volunteer Program—Earth Team. SCS- 
PER-001, -001a, -002, -002a, -003, 
On ocassion, Individuals or households; 
2,400 responses; 218 hours: not 
applicable under 3504(h). 

Helen Gilbert (202) 447-7730. 

Revision 

• Agricultural Marketing Service, 
Potatoes Grown in the State of 
Washington Marketing Order No. 940, 
On occasion; Monthly; Annually; 
Recordkeeping, Farms; Businesses or 
other for-profit; 1,332 responses; 215 
hours; not applicable under 3504(h). 

Virginia M. Olson f202) 447-5057. 
Larry K. Roberson, 

Acting Departmental Clearance Officer. 

[FR Doc. 88-9988 Filed 5-4-88; 8:45 am] 
BILLING CODE 3410-01-* 


Agriculture Biotechnology Research 
Advisory Committee; Public Meeting 

In accordance with the Federal 
Advisory Committee Act of October 
1972 (Pub. L. 92-463, 86 Stat. 770-776). 
the U.S. Department of Agriculture 
(USDA), Science and Education, 
announces the following advisory 
committee meeting: 

Name: Agriculture Biotechnology 
Research Advisory Committee. 

Date: June 23-24,1988. 

Time: 9:00 a.m. to approximately 5:00 
p.m. on June 23, 9:00 a.m. to 
approximately 3:00 p.m. on June 24. 

Place: Room 104-A, the 
“Williamsburg Room”, USDA 
Administration Building, 14th and 
Independence Avenue SW., 
Washington. DC. 

Type of Meeting: This meeting is open 
to the public. Persons may participate in 
the meeting as time and space permit. 

Comments: The public may file 
written comments before or after the 
meeting with the contact person below. 

Purpose: To review matters pertaining 
to agricultural biotechnology research 
and to develop advice for the Secretary 
through the Assistant Secretary for 
Science and Education with respect to 
policies, programs, operations and 
activities associated with the conduct of 
agricultural biotechnology research. A 
major action to be considered at this 
meeting is the development of guidelines 
for biotechnology research in 
agriculture. 

Contact Person: Dr. Alvin L. Young, 
Executive Secretary, Agriculture 
Biotechnology Research Advisory 
Committee, U.S. Department of 
Agriculture. Office of Agricultural 
Biotechnology, Room 321-A. 
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Administration Building, 14th and 
Independence Avenue SW., 

Washington, DC 20250. Telephone (202) 

447-9165. 

Done at Washington. DC. this 27th day of 
April. 1988. 

Orville G. Bentley, 

Assistant Secretary , 

[FR Doc. 88-9983 Filed 5-4-88; 8;45 am] 

BILUNG CODE 3410-22-M 


Agricultural Stabilization and 
Conservation Service 

Commodity Credit Corporation 

1988-89 National Marketing Quota and 
Price Support Level for Flue-Cured 

Tobacco 

agency: Agricultural Stabilization and 
Conservation Service (ASCS) and 
Commodity Credit Corporation (CCC), 
United States Department of Agriculture 

(USDA). 

action: Notice of determination. 

summary: The purpose of this notice is 
to affirm determinations made by the 
Secretary of Agriculture with respect to 
the 1988 crop of flue-cured tobacco in 
accordance with the Agricultural 
Adjustment Act of 1938 as amended, 
and the Agricultural Act of 1949, as 
amended. In addition to other 
determinations, the Secretary of 
Agriculture determined the 1988 
marketing quota for flue-cured tobacco 
to be 755 million pounds and that the 
price support level for 1988 would be 
$1,442 per pound. 

EFFECTIVE date: December 15.1987. 

FOR FURTHER INFORMATION CONTACT: 
Robert L. Tarczy, Agricultural 
Economist, Commodity Analysis 
Division, ASCS, Room 3736, South 
Building, P.O. Box 2415, Washington, DC 
20013, (202) 447-5187. The Final 
Regulatory Impact Analysis describing 
the options considered in developing 
this notice and the impact of 
implementing each option is available 
on request from Robert L. Tarczy. 
SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation No. 1512-1 and 
has been classified “not major.” This 
action has been classified “not major” 
since implementation of these 
determinations will not result in: (1) An 
annual effect on the economy of $100 
million or more, (2) a major increase in 
costs or prices for consumers, individual 
industries, Federal, State or local 
governments, or geographic region, or (3) 
significant adverse effects on 


competition, employment, investment 
productivity, innovation, or ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

The title and number of the Federal 
Assistance Program to which this notice 
applies are: Title—Commodity Loan and 
Purchases; Number 10.051, as set forth in 
the Catalog of Federal Domestic 
Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since neither 
the Agricultural Stabilization and 
Conservation Service (ASCS) nor the 
Commodity Credit Corporation (CCC) 
are required by 5 U.S.C. 553 or any 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this notice. 

This notice of determination is issued 
in accordance with the Agricultural 
Adjustment Act of 1938, as amended 
(the “1938 Act”) and the Agricultural 
Act of 1949. as amended (the “1949 
Act”), in order to announce for the 1988 
marketing year for flue-cured tobacco 
the following: 

1. The amount of domestic 
manufacturers’ intentions; 

2. The amount of the average exports 
for the 1985,1988, and 1987 crop years; 

4. The amount of adjustment needed 
to maintain loan stocks at the reserve 
stock level; 

5. The amount of the national 
marketing quota; 

6. The national average yield goal; 

7. The national acreage allotment; 

8. The national acreage reserve: 

A. For establishing acreage allotments 
for new farms, and 

B. For making corrections and 
adjusting inequities in old farms; 

9. The national acreage factor; 

10. The national yield factor and 

11. The price support level. 

The determinations set forth in thi9 
notice have been made on the basis of 
the latest available statistics of the 
Federal Government. 

Marketing Quotas 

Section 317(a)(1) of the 1938 Act 
provides, in part, that the national 
marketing quota for a marketing year for 
flue-cured tobacco is the quantity of 
such tobacco that is not more than 103 
percent nor less than 97 percent of the 
total of: (1) The amount of flue-cured 
tobacco that domestic manufacturers of 
cigarettes estimate they intend to 
purchase on U.S. auction markets or 
from producers, (2) the average quantity 
exported annually from the U.S. during 
the three marketing years immediately 
preceding the marketing year for which 
the determination i 9 being made, and (3) 


the quantity, if any, necessary to adjust 
loan stocks to the reserve stock level. 
Section 317(a)(1)(C) further provides 
that, with respect to the 1986 through 
1989 marketing years, any reduction in 
the national marketing quota being 
determined shall not exceed six percent 
of the previous year’s national 
marketing quota. The “reserve stock 
level” is defined in section 301(b)(14)(C) 
of the 1938 Act as the greater of 100 
million pounds or 15 percent of the 
national marketing quota for flue-cured 
tobacco for the marketing year 
immediately preceding the marketing 
year for which the level is being 
determined. 

Section 320A of the 1938 Act provides 
that all domestic manufacturers of 
cigarettes with more than 1 percent of 
U.S. cigarette production and 9aies shall 
submit to the Secretary a statement of 
purchase intentions for the 1988 crop of 
flue-cured tobacco by December 1. 1987. 
Six such manufacturers were required to 
submit such a statement for the 1988 
crop and the total of their intended 
purchases for the 1988 crop was 441 
million pounds. 

For the years prior to 1986, industry 
officials noted that significant amounts 
of both domestic and foreign-grown 
burley tobaccos blended with domestic 
flue-cured tobacco were reported to the 
Bureau of Census as flue-cured tobacco 
exports. Census recorded exports of 
flue-cured totaled 435.0 million pounds, 
farm sales-weight, for the 1985-86 year; 
however, the USDA adjusted number 
more accurately reflects actual exports. 

At the request of the Bureau of 
Census, exporters have enhanced the 
accuracy of their declaration. It appears 
that due to shifts among certain export 
categories beginning in 1986, Census 
data are now significantly more 
accurate. Because of this, actual Census 
data was used for 1986-87. Accordingly, 
the three-year average of exports is 388 
million pounds. This is based on 
adjusted 1985 exports of 378.1 million 
pounds, 1986 Census-reported exports of 
393.3 million pounds, and USDA- 
projected 1987 exports of 395 million 
pounds. 

In accordance with section 
301(b)(14)(C) of the 1938 Act, the reserve 
stock level is the greater of 100 million 
pounds or 15 percent of the 1987 
marketing quota for flue-cured tobacco. 
The national marketing quota for the 

1987 crop year was 707 million pounds 
(52 FR 12947). Accordingly, the reserve 
stock level for use in determining the 

1988 marketing quota for flue-cured 
tobacco is 106 million pounds. 

As of December 2, the Flue-Cured 
Tobacco Stabilization Corporation had 


■ 
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in its inventory 157 million pounds 
(excluding pre-1985 stocks committed to 
be purchased by manufacturers and 
covered by deferred sales). Accordingly, 
the adjustment to maintain loan stocks 
at the reserve supply level is a decrease 
of 51 million pounds. 

The total of the three marketing quota 
components for the 1988-89 marketing 
year is 778 million pounds. Section 317 
of the 1938 Act further provides that the 
Secretary may increase or decrease the 
total by 3 percent. To ensure against the 
development of an oversupply situation, 
the Secretary exercised this 
discretionary authority to decrease the 
three-component total by three percent. 
Accordingly, the national marketing 
quota for the marketing year beginning 
July 1,1988 for flue-cured tobacco is 755 
million pounds. 

Section 317(a) of the 1938 Act sets 
forth the manner in which the flue-cured 
tobacco national average yield goal is 
established. Section 317(a) was 
amended by the Agricultural 
Reconciliation Act of 1987 to remove the 
requirement that such goal be 
redetermined at 5-year intervals using 
the previous 5 years' moving national 
average yield. Accordingly, it has been 
determined that the national average 
yield goal for the 1988-89 marketing 
year will be 1989 pounds per acre. 

In accordance with section 317(a)(3) 
of the 1938 Act, the national acreage 
allotment for the 1988 crop of flue-cured 
tobacco is determined to be 379.587.73 
acres, which is the result of dividing the 
national marketing quota by the 
national average yield goal. 

In accordance with section 317(e) of 
the 1938 Act, the Secretary is authorized 
to establish a national reserve from the 
national acreage allotment in an amount 
equivalent to not more than 3 percent of 
the national acreage allotment for the 
purpose of making corrections in farm 
acreage allotments, adjusting for 
inequities, and for establishing 
allotments for new farms. The Secretary 
has determined that a national reserve 
for the 1988 crop of flue-cured tobacco 
of 360 acres is adequate for these 
purposes. 

Price Support 

Price support is required to be made 
available for each crop of a kind of 
tobacco for which quotas are in effect, 
or for which marketing quotas have not 
been disapproved by producers, at a 
level which is determined in accordance 
with a formula prescribed in section 106 
of the 1949 Act. 

With respect to the 1988 crop of flue- 
cured tobacco, the level of support is 
determined in accordance with sections 
106 (d) and (f) of the 1949 Act. Section 


106(f)(4) of the 1949 Act provides that 
the level of support for the 1988 crop of 
flue-cured tobacco shall be: (1) The level 
in cents per pound at which the 1987 
crop of flue-cured tobacco was 
supported, plus or minus, respectively, 
(2) an adjustment of not less than 65 
percent nor more than 100 percent of the 
total, as determined by the Secretary 
after taking into consideration the 
supply of the kind of tobacco involved in 
relation to demand, of: 

(A) 66.7 percent of the amount by 
which: 

(I) The average price received by 
producers for flue-cured tobacco on the 
United States auction markets, as 
determined by the Secretary, during the 
5 marketing years immediately 
preceding the marketing year for which 
the determination is being made, 
excluding the year in which the average 
price was the highest and the year in 
which the average price was the lowest 
in such period, is greater or less than 

(II) The average price received by 
producers for flue-cured tobacco on the 
United States auction markets, as 
determined by the Secretary, during the 
5 marketing years immediately 
preceding the marketing year prior to 
the marketing year for which the 
determination is being made, exluding 
the year in which the average price was 
the highest and the year in which the 
average price was the lowest in such 
period; and 

(B) 33.3 percent of the change, 
expressed as a cost per pound of 
tobacco, in the index of prices paid by 
tobacco producers from January 1 to 
December 31 of the calendar year 
immediately preceding the year in which 
the determination is made. 

For the purpose of calculating the 
market-price component of the support 
level, the 1949 Act provides that the 
average market price be reduced 25 
cents per pound for the 1985 marketing 
year and 30 cents per pound for prior 
marketing years. 

The difference between the two 5-year 
averages (the difference between (A)(1) 
and (A)(II) is 1.4 cents per pound. The 
difference in the cost index from 
January 1 to December 31,1987 is 0.5 
cents per pound. Applying these 
components to the price support formula 
(1.4 cents per pound, two-thirds weight; 
0.5 cents per pound, one-third weight) 
result in an increase in the price support 
level of 1.1 cents per pound. However, 
section 106 further provides that the 
Secretary may limit the change in the 
price support level to no less than 65 
percent of the change that otherwise 
would have occurred if an oversupply 
exists for such kind of tobacco. Because 
the total supply of flue-cured tobacco is 


sufficient for about 2.7 years, use with 
2.4 years being considered normal, the 
Secretary has determined that supplies 
of flue-cured tobacco are excessive. 
Accordingly, the 1988 crop of flue-cured 
tobacco will be supported at 144.2 cents 
per pound, 0.7 cent higher than in 1987. 

The level of support for the 1988 crop 
of flue-cured tobacco and the national 
marketing quota for the 1988 flue-cured 
marketing year were announced on 
December 15.1987 by the Secretary of 
Agriculture. This notice affirms these 
determinations. 

Accordingly, the following 
determinations have been made for flue- 
cured tobacco for the marketing year 
beginning July 1,1988: 

Determinations 1988-89 Marketing Year 

(a) Domestic manufacturers' 
intentions. Manufacturers' intentions for 
the 1988 year totaled 441 million pounds. 

(B) 3-year average exports. The 3-year 
average of exports is 388 million pounds, 
based on exports of 376 million pounds, 
393 million pounds and 395 million 
pounds for the 1985,1986, and 1987 crop 
years, respectively. 

(c) Reserve stock level. The reserve 
stock level is 106 million pounds, based 
on 15 percent of 1987’s national 
marketing quota of 707 million pounds. 

(d) Adjustment for the reserve stock 
level. The adjustment for the reserve 
stock level is 51 million pounds, based 
on a reserve stock level of 106 million 
pounds and anticipated loan stocks of 
157 million pounds. 

(e) National marketing quota. The 
national marketing quota is 755 million 
pounds based on the total of the three 
components which comprise the quota 
minus a three percent downward 
discretionary adjustment in those three 
components. 

(f) National average yield goal. The 
national average yield goal is 
determined to be 1,989 pounds. This goal 
is based on the 5-year national average 
yield for the 1977-81 marketing years. 

(g) National acreage allotment. The 
national acreage allotment on an 
acreage-poundage basis is determined to 
be 379.587.73 acres. This allotment is 
determined by dividing the national 
marketing quota of 755 million pounds 
by the national average yield goal of 
1,989 pounds. 

(h) National reserve. The national 
reserve for making corrections and 
adjusting inequities in old farm acreage 
allotments and for establishing 
allotments for new farms has been 
determined to be 360 acres. 

(i) National acreage factor. The 
national acreage factor is determined to 
be 1.08. 
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(j) National yield factor. The national 
yield factor is determined and 
announced to be .8852. 

(k) Types of tobacco. It has been 
determined that types 11,12.13, and 14 
shall constitute one kind of tobacco for 
the 1988-87,1987-88. and 1988-89 
marketing years. It has been determined 
also that no substantial difference exists 
in the usage or market outlets for any 
one or more of the types of flue-cured 
tobacco. 

(l) Price support level. The level of 
support for the 1988 crop of flue-cured 
tobacco is 144.2 cents per pound. 

(Secs. 301. 313. 317. 375. 52 Stat. 38. as 
amended. 47. as amended. 79 Stat. 66. as 
amended. 52 Stat. 66. as amended (7 U.S.C. 
1301,1313.1314c. 1375); Secs. 106. 401. 74 Stat. 
6, as amended. 63 Stat. 1054, as amended (7 
U.S.C. 1445,1421)) 

Signed at Washington. DC on April 26. 

1988. 

Vera Neppl, 

Acting Administrator, Agricultural 
Stabilization and Conservation Service and 
Executive Vice President, Commodity Credit 
Corporation. 

[FR Doc. 88-9981 Filed 5^4-88: 8:45 am) 

BILLING COOE 3410-QS-M 


DEPARTMENT OF COMMERCE 

Agency Form Under Review by the 
Office of Management and Budget 
(0MB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Bureau of the Census. 

Title: 1990 Decennial Census—Group 
Quarters Listing. 

Form Number: Agency—D-116; 

OMB—N/A. 

Type of Request: New collection. 

Burden: 5,000,000 respondents; 125,000 
reporting hours. 

Needs and Uses: The purpose of the 
survey is to identify by name all persons 
residing in institutional and 
noninstitutional group quarters (e.g., 
rooming or boarding houses, missions, 
shelters for the homeless, college 
student dormitories, workers’ 
dormitories, and military barracks). As a 
result of this survey, each person will be 
given a long or short 1990 Census form. 

Affected Public: Individuals or 
households, state or local governments, 
businesses or other for-profit 
institutions, Federal agencies or 
employees, non-profit institutions, and 
small businesses or organizations. 

Frequency: One time. 

Respondent's Obligation: Mandatory. 


OMB Desk Officer: Francine Picoult, 
395-7340. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room H6622, 
14th and Constitution Avenue NW„ 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Francine Picoult, OMB Desk Officer, 
Room 3208 New Executive Office 
Building, Washington, DC 20503. 

Dated: April 29.1988. 

Edward Michals, 

Departmental Clearance Officer. Office of 
Management and Organization. 

[FR Doc. 88-9966 Filed 5-4-88; 8:45 am) 
BILUNG COOE 3S10-07-M 


Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 

DOC has submitted to OMB for 
clearance the following proposals for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

Agency: Bureau of Economic Analysis. 

Title: Public Assistance Payments by 
County. 

Form Number: Agency—NA; OMB— 
0608-0037. 

Type of Request: Extension of the 
expiration date of a currently approved 
collection. 

Burden: 24 respondents; 144 reporting 
hours. 

Needs and Uses: The purpose of this 
annual survey is to collect unpublished 
county data on public assistance 
administered by State agencies. BEA 
uses these data to prepare and develop 
the regional personal income accounts 
of the United States. 

Affected Public: State and local 
governments. 

Frequency: Annually. 

Respondent's Obligation: Voluntary. 

OMB Desk Officer: John Griffen. 395- 
7340. 

Agency: Bureau of Economic Analysis. 

Title: Industry Classification 
Questionnaire. 

Form Number: Agency—BE-507; 
OMB—0608-0032. 

Type of Request: Extension of the 
expiration date of a currently approved 
collection. 

Burden: 500 respondents; 250 reporting 
hours. 

Needs and Uses: This survey collects 
necessary information to correctly 
classify, by industry, data on related 
forms for U.S. direct investment abroad 


(forms BE-133B, BE-133C, and BE-577). 
The information is only collected when 
a respondent and its foreign affiliates 
are new entrants, or when a respondent 
changes industry during the year. Data 
classified by industry are essential in 
analyzing differing effects of changes in 
Government policies on affiliates in 
different industries. They are also used 
to monitor, analyze the impact of, and 
formulate Government policy on U.S. 
direct investment abroad. 

Affected Public: Businesses or other 
for-profit institutions. 

Frequency: On occasion. 

Respondent's Obligation: Mandatory. 

OMB Desk Officer: John Griffen, 395- 
7340. 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce. Room H6622, 
14th and Constitution Avenue NW., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
John Griffen, OMB Desk Officer, Room 
3008 New Executive Office Building, 
Washington, DC 20503. 

Dated: April 28,1988. 

Edward Michals, 

Departmental Clearance Officer. Office of 
Management and Organization. 

[FR Doc. 88-9980 Filed 5-4-88: 8:45 am) 

BILLING CODE 3510 CW-M 


Export Now Advisory Committee; 
Open Meetings 

Meetings of the Export Now Advisory 
Committee will be held on; 


Date 

Time 

Room 

May 23, 1988. 

2:00 p.m.-3:30 p.m. 

5839 

July 12, 1988. 

10:00 a.m.-12:00 noon ... 

4830 

Sept. 13, 1988. 

10:00 a m.-12:00 noon.... 

4830 


Herbert C. Hoover Building, 14th 
Street and Constitution Avenue, NW.. 
Washington, DC 20230. The meetings 
will be open to the public with a limited 
number of seats available. Any member 
of the public may submit written 
comments concerning the Committee’s 
affairs at any time before or after each 
meeting. 

The Committee was established by 
the Secretary of Commerce on February 
25.1988 to advise Department officials 
on the objectives and conduct of the 
Export Now Program, including methods 
of increasing public awareness of the 
advantages of exporting, improving 
Federal coordination with state, local 
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and private sector export activities, and 
implementing programs of education 
and training to increase the export 
effectiveness of all segments of the U.S. 
economy. 

The purpose of each meeting is to 
report on the status of the Export Now 
Program and to receive advice from the 
public on the conduct and future 
implementation of the program. A more 
specific agenda will be available to the 
public at the beginning of each meeting. 

For further information or copies of 
the minutes, contact Lew W. Cramer or 
Don Forest, Export Now Program, 
Herbert C. Hoover Building, Room 5835, 
14th Street and Constitution Avenue, 
NW., Washington, DC 20230. (202) 377- 
2073. 

Dated: May 2.1988. 

Robert H. Brumley, 

General Counsel. 

[FR Doc. 88-10006 Filed 5-^-88; 8:45 am) 
BILLING CODE 3510-CW-il 


Foreign-Trade Zones Board 
[Docket 21-88J 

Foreign-Trade Zone 50—Long Beach, 
CA; Application for Extension of 
Subzone Status at Toyota Auto/Truck 
Parts Plant (SZ 50A), Long Beach 

An application has been submitted to 
the Foreign-Trade Zones Board (TFZ 
Board) by the Board of Harbor 
Commissioners of the City of Long 
Beach, California (BHC), grantee of FTZ 
50, requesting a time-extension of the 
authority for Subzone 50A at the auto/ 
truck parts manufacturing plant of 
Toyota Auto Body, Inc., of California 
(Toyota) (formerly. Toyota Motor 
Manufacturing U.S.A., Inc.) in Long 
Beach, California. The 19-acre facility 
(plant space—284,000 sq. ft.), located at 
6357 Paramount Blvd., Long Beach, 
California, presently employs 300 
persons. The application also requests 
authority for certain new activity that 
was not part of the original application. 
It was submitted pursuant to the 
provisions of the Foriegn-Trade Zones 
Act, as amended (19 U.S.C. 81a-81u), 


and the regulations of the Board (15 CFR 
Part 400). It was formally filed on April 
18, 1988. 

On July 14,1983, the FTZ Board 
authorized Subzone 50A for a period of 
5 years, subject to extension (Board 
Order 213, 48 FR 34792, 8-1-83). The 
original authority applied to truck beds, 
and administrative authority was given 
for fuel tank activity in March 1986. BHC 
is now requesting an indefinate time- 
extension of the subzone, and authority 
to expand the scope of operations 
conducted under zone procedures to 
include the stamping of auto body parts 
and the coating of catalytic converter 
substrates. Virtually all of the steel 
material used by Toyota is and would 
continue to be sourced abroad. Most of 
the remaining materials are domestic. 
Some experts are planned. 

Zone procedures would exempt 
Toyota from duty payments on the 
foreign steel used in its exports. On its 
domestic sales, it would select the duty 
rate on truck beds (3.7%) and the rate on 
the fuel tanks and stampings (3.1%), 
rather than the rates on steel (4.0 to 
6.5%). The applicant indicates that 
continued zone savings will help keep 
the plant internationally competitive. 

In accordance with the Board’s 
regulations, an examiners committee 
has been appointed to investigage the 
application and report to the Board. The 
committee consists of: Dennis Puccinelli 
(Chairman). Foreign-Trade Zones Staff, 
U.S. Department of Commerce, 
Washington, DC 20230; John Heinrich, 
District Director, U.S. Customs Service, 
Pacific Region. 300 South Ferry St., 
Terminal Island, San Pedro, CA 90731; 
and. Colonel Tadahiko Ono, District 
Engineer, U.S. Army Engineer District 
Los Angeles, P.O. Box 271, Los Angeles, 
CA 90053. 

Comments concerning the proposed 
subzones extension are invited in 
writing from interested parties. They 
should be addressed to the Board's 
Executive Secretary at the address 
below and postmarked on or before June 
15,1988. 


A copy of the application is available 
for public inspection at each of the 
following locations: 

U.S. Dept, of Commerce District Office, 
11777 San Vicente Blvd., Rm 800, Los 
Angeles, CA 90049. 

Office of the Executive Secretary, 
Foreign-Trade Zones Board. U.S. 
Department of Commerce, Room 1529, 
14th and Pennsylvania Avenue NW., 
Washington. DC 20230. 

John J. Da Ponte, Jr., 

Executive Secretary. 

|FR Doc. 88-10017 Filed 5-4-88: 8:45 am) 

BILLING CODE 3510-DS-U 


International Trade Administration 

Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Opportunity To Request 
Administrative Review 

agency: International Trade 
Administration, Import Administration, 
Commerce. 

action: Notice of opportunity to request 
administrative review of antidumping or 
countervailing duty order, finding, or 
suspended investigation. 


Background 

Each year during the anniversary 
month of the publication of an 
antidumping or countervailing duty 
order, finding, or suspension of 
investigation, an interested party as 
defined in section 771(9) of the Tariff 
Act of 1930 may request, in accordance 
with § 353.53a or 355.10 of the 
Commerce Regulations, that the 
Department of Commerce ("the 
Department") conduct an administrative 
review of that antidumping or 
countervailing duty order, finding, or 
suspended investigation. 

Opportunity To Request o Review 

Not later than May 31,1988, interested 
parties may request administrative 
review of the following orders, findings, 
or suspended investigations, with 
anniversary dates in May for the 
following periods: 


Antidumping duty proceeding 

Penod 

Certain Circular Welded Carbon Steel Pipes and Tubes from Taiwan. . . 

05/01/87-04/30/88 

05/01/87-04/30/88 

05/01/87-04/30/88 

10/23/86-04/30/88 

05/01/87-04/30/88 

05/01/87-04/30/88 

05/01/87-04/30/88 

05/01/87-04/30/88 

05/01/87-04/30/88 

05/01/87-04/30/88 

05/01/87-04/30/88 

05/91/87-04/30/88 

Certain Welded Carbon Steel Standard Pipes and Tube Products from India . 

Certain Welded Carbon Steel Standard Pipe and Tube Products from Turkey . . 

Frozen Concentration Orange Juice from Brazil. 

Iron Construction Castings from Brazil. 

Iron Construction Castings from India............ 

Iron Construction Casings from the People’s Republic of China. 

Impression Fabric of Man-Made Fiber from Japan. 

Malleable Cast Iron Pipe Fittings from Brazil. 

Malleable Cast Iron Pipe Fittings from South Korea. 

Malleable Cast Iron Pipe Fittings from Taiwan.. 

Portable Electric Typewriters from Japan. . . 
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Antidumping duty proceeding 

Period 

Portland Cement, Other Than White. Nonstaining Portland Cement, from the Dominican Republic. 

05/01/87-04/30/88 

Tubeless Steel Disc Wheels from Brazil.... ........... 

12/19/86-04/30/88 

Bricks from Mexico.......... 

01/01/87-12/31/87 

Ceramic Tile from Mexico....... 

01/01/87-12/31/87 

Certain Heavy Iron Construction Castings from Brazil......... 

01/01/87-12/31/87 

Fresh Whple Atlantic Groundfish from Canada....... . ... . . 

01/01/87-12/31/87 

Viscose Rayon Staple Fiber from Sweden........ 

01/01/87-12/31/87 



Seven copies of the request should be 
submitted to the Acting Assistant 
Secretary for Import Administration, 
International Trade Administration, 
Room B-099, U.S. Department of 
Commerce, Washington, DC 20230. 

The Department will publish in the 
Federal Register a notice of “Initiation 
of Antidumping (Countervailing) Duty 
Administrative Review,” for requests 
received by May 31,1988. 

If the Department does not receive by 
May 31.1988 a request for review of 
entries covered by an order or finding 
listed in this notice and for the period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or conservailing duties on 
those entries at a rate equal to the cash 
deposit of (or bond for) estimated 
antidumping or countervailing duties 
required on those entries at the time of 
entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute, 
but is published as a service to the 
international trading community. 

Dated: April 26. 1988. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration . 

[FR Doc. 88-10021 Filed 5-^-88; 8:45 am) 
BILLING CODE 3510-DS-M 


[A-533-0031 

Fireplace Mesh Panels From Taiwan; 
Final Results of Antidumping Duty 
Administrative Review 

agency: International Trade 
Administration, Import Administration, 

Commerce. 

action: Notice of final results of 
antidumping duty administrative review. 

summary: On March 10.1988, the 
Department of Commerce published the 
preliminary results of antidumping duty 
administrative review on fireplace mesh 
panels from Taiwan. The review covers 
one manufacturer/exporter of this 
merchandise to the United States and 
the period June 1,1986 through May 31, 
1987. 


We gave interested parties an 
opportunity to comment on the 
preliminary results. We received no 
comments. Based on our analysis, the 
final results of review are unchanged 
from those presented in the preliminary 
results. 

EFFECTIVE DATE: May 5. 1988. 

FOR FURTHER INFORMATION CONTACT: 

Arthur N. DuBois or Phyllis Derrick, 

Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230, 
telephone: (202) 377-5289/2923. 
SUPPLEMENTARY INFORMATION: 

Background 

On March 10,1988, the Department of 
Commerce (“the Department”) 
published in the Federal Register (53 FR 
7772) the preliminary results of its 
administrative review of the 
antidumping duty order on fireplace 
mesh panels from Taiwan (47 FR 24616, 
June 7,1982). The Department has now 
completed that administrative review in 
accordance with section 751 of the Tariff 
Act of 1930 (“the Tariff Act”). 

Scope of Review 

Imports covered by this review are 
fireplace mesh panels. Such panels are 
defined as precut, flexible mesh panels, 
both finished and unfinished, which are - 
constructed of interlocking spirals of 
steel wire and are of the kind used in 
the manufacture of safety screening for 
Fireplaces. This product is currently 
classifiable under TSUSA numbers 
642.7800 and 654.0045 and HS item 
numbers 7314.49.00 and 7323.99.00. 

The review covers one manufacturer/ 
exporter of Taiwanese fireplace mesh 
panels to the United States, Yeh Sheng, 
and the period June 1,1986 through May 
31,1987. 

Final Results of the Review 

We invited interested parties to 
comment on the preliminary results. We 
received no comments. Based on our 
analysis, the final results of review are 
the same as those presented in the 
preliminary results of review. The 
Department determined that a dumping 
margin of 6.4 percent exists for Yeh 
Sheng for the period June 1,1986 through 
May 31,1987. The Department will 


instruct the Customs Service to assess 
antidumping duties at that rate on all 
appropriate entries. The Department 
will issue appraisement instructions 
directly to the Customs Service. 

Further, as provided for by section 
751(a)(1) of the Tariff Act, the 
Department will require a cash deposit 
of estimated antidumping duties of 6.4 
percent for Yeh Sheng. For any future 
shipments from the remaining known 
exporters not covered in this review, a 
cash deposit of 6.4 percent shall be 
required as published in the final results 
of the last administrative review (49 FR 
28592, July 13,1984). 

For any future entries of this 
merchandise from a new exporter not 
covered in this or prior administrative 
reviews, whose first shipments occurred 
after May 31,1987 and who is unrelated 
to any reviewed firm, or to any 
previously reviewed firm, a cash deposit 
of 6.4 percent shall be required. These 
deposit requirements are effective for all 
shipments of Taiwanese fireplace mesh 
panels entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice and 
will remain in effect until the final 
results of the next administrative 
review. 

This administrative review, and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 353.53a of the Commerce 
Regulations (19 CFR 353.53a). 

Joseph A. Spetrini, 

Acting Assistant Secretory for Import 
Administration. 

|FR Doc. 88-10018 Filed 5-^-88; 8:45 am] 
BILLING CODE 3510-DS-M 


[A 583-507] 

Malleable Cast-Iron Pipe Fittings, 

Other Than Grooved, From Taiwan; 
Final Results of Antidumping Duty 
Administrative Review 

agency: International Trade 
Adminsitration, Import Administration 
Commerce. 

action: Notice of final results of 
antidumping duty administrative review. 
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On January 15.1988, the Department 
of Commeu e published the preliminary 
results of its administrative review of 
the antidumping duty order on malleable 
cast-iron pipe fittings, other than 
grooved, from Taiwan. The review 
covers two manufacturers and/or 
exporters of this merchandise and the 
period January 14,1986 through April 30, 
1987. 

We gave the interested parties an 
opportunity to comment on the 
preliminary results. We received 
comments from one respondent. Based 
on our analysis of the comments 
received, the final results of review are 
unchanged from the those presented in 
the preliminary results of review. 

EFFECTIVE DATE: May 5, 1988. 

FOR FURTHER INFORMATION CONTACT: 

Dennis U. Askey or John R. Kugelman, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce. Washington, DC 20230; 
telephone: (202) 377-2923/3601. 
SUPPLEMENTARY INFORMATION: 

Background 

On January 15,1988, the Department 
of Commerce (“the Department”) 
published in the Federal Register (53 FR 
1050) the*preliminary results of its 
administrative review of the 
antidumping duty order on malleable 
cast-iron pipe fittings, other than 
grooved, from Taiwan (51 FR 18918, May 
23,1986). The Department has now 
completed that adminstrative review in 
accordance with section 751 of the Tariff 
Act of 1930 (“the Tariff Act”). 

Scope of the Review 

imports covered by the review are 
shipments of malleable cast-iron pipe 
Fittings other than grooved, currently 
classifiable under Tariff Schedules of 
the United States Annotated items 
610.700 and 010.7400 and Harmonized 
System item number 7307.19.10. 

The review covers two manufacturers 
and/or exporters of Taiwanese 
malleable cast-iron pipe fittings, other 
than grooved, to the U.S. and the period 
January 14,1986 through April 10,1987. 

Comment 1: Respondent Tai Yang 
asserts that the Department should 
suspend further review of this case until 
the Court of International Trade (CIT) 
renders its judgment concerning Tai 
Yang’s appeal of its fair value rate, or 
until Tai Yang has exhausted all of its 
appellate remedies. Tai Yang further 
asserts that section 751 of the Tariff Act 
and 19 CFR 353.53a merely direct, and 
do not mandate, completion of a section 
751 adminstrative review within one 
year, so long as the review is conducted 


within a reasonable time and no adverse 
consequences follow from the delay. 

Department's Position: Section 751 of 
the Tariff Act contains no provision for 
suspending completion of administrative 
reviews pending the outcome of 
litigation challenging the fair value 
investigation, since the outcome of the 
litigation would not be dispositive with 
respect to the entries subject to the 
administrative review. See Alhambra 
Foundry v. United States, 635 F. Supp. 
1475 (1986). Timely completions of 
section 751 reviews would be a practical 
impossibility if the Department were to 
suspend their completion every time 
there was litigation pending regarding a 
prior proceeding. During the present 
administrative review since neither 
respondent Filed a response to the 
Department's questionnaire, and the 
Department used the fair value rate as 
best information available (B1A), the 
Department has no reason for 
postponing the issuance of the final 
results of this review. 

Comment 2: Tai Yang argues that the 
final results of this first administrative 
review should reflect the most recent 
lawfully determined margin for Tai Yang 
as the best information available. 
Therefore, if the CIT reverses and 
remands Tai Yang Metal Industrial Co., 
Ltd. v. United States, No. 86-06-00786 
(CIT, Filed July 3,1986), which 
challenges the results of the fair value 
investigation, Tai Yang asserts that any 
amended margin computed pursuant to 
a remand should be reflected in the final 
results of this first administrative 
review. 

Department s Position: We disagree. 
Nowhere in the statute or regulations 
does it state that the Department must 
rely upon the “most recently lawfully 
determined margin” for a firm as BIA in 
a subsequent review. The outcome of 
litigation regarding the less-than-fair 
value investigation does not govern the 
administrative review of entries which 
are the subject of a separate 
administrative proceeding. In the 
present case, neither firm responded to 
the Department’s questionnaire. 
Therefore, the best information 
available is the published margin from 
the fair value investigation. 

Final Results of the Review 

Based on our analysis of the 
comments received, the final results of 
review are the same as those presented 
in the preliminary results of review and 
we determine that the following margins 
exist for the period January 14,1986 
through April 30,1987: 


Manufacturer/exporter 

Margin 

(percent) 

San Yang............______ 

27.90 

Tai Yang . 

37.09 



The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. The 
Department will issue appraisement 
instructions directly to the Customs 
Service. 

Further, in accordance with section 
751(a)(1) of the Tariff Act, the 
Department shall require a cash deposit 
of estimated antidumping duties based 
on the above margins shall be required 
for these firms. For any shipments of 
this merchandise from a new exporter, 
not covered by this or prior 
administrative reviews, whose first 
shipments occurred after April 30,1987 
and who is unrelated to any reviewed 
firm, a cash deposit of 37.09 percent 
shall be required. These cash deposit 
requirements are effective for all 
shipments of Taiwanese malleable cast- 
iron pipe fittings, other than grooved, 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of this notice and shall 
remain in effect until publication of the 
final results of the next administrative 
review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.53a. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

Date: April 26.1988. 

[FR Doc. 88-10019 Filed 5-4-88: 8:45 am) 
BILLING COOE 3510-OS-M 


[A-588-068J 

Steel Wire Strand For Prestressed 
Concerete From Japan; Preliminary 
Results of Antidumping Duty 
Administrative Review 

AGENCY: International Trade 
Administration, Import Administration 
Commerce. 

action: Notice of preliminary results of 
antidumping duty administrative review. 

summary: We initiated this review of 
the antidumpting finding on Japanese 
steel wire strand for prestressed 
concrete on June 17,1987. The 
Department has now conducted that 
administrative review. The review 
covers one exporter of this merchandise 
to the U.S., Mitsui, and the period April 
1,1978 through November 30,1985. The 
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review indicates the existence of 
dumping margins. 

As a result of the review, the 
Department has preliminarily 
determined to assess dumping duties 
equal to the calculated differences 
between United States price and foreign 
market value. 

Since information received in 
response to our questionnaries was 
inadequate, we used the best 
information otherwise available for 
assessment purposes. 

Interested parties are Invited to 
comment on these preliminary results. 
effective date: May 5,1988. 

FOR FURTHER INFORMATION CONTACT: 
Michael J. Heaney or John Kugelman, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230; 
telephone: (202) 377-4195/36701. 
SUPPLEMENTARY INFORMATION: . 

Background 

On December 8,1978 the Treasury 
Department published in the Federal 
Register (43 FR 57599) the antidumping 
finding on steel wire strand for 
prestressed concrete from Japan. The 
Department of Commerce (“the 
Department”) published a notice of 
initiation of the antidumpting duty 
administrative review on June 17,1987 
(52 FR 23063). 

Scope of the Review 

The United States has developed a 
system of tariff classification based on 
the internationalized harmonized system 
of Customs nomenclature. Congress is 
considering legislation to convert the 
United States to this Harmonized 
System (“HS"). In view of this, we will 
be providing both the appropriate Tariff 
Schedules of the United States 
Annotated (“TSUSA") item number(s) 
and the HS item numbers with our 
product descriptions on a test basis, 
pending Congressional approval. As 
with the TSUSA, the HS item numbers 
are provided for convenience and 
Customs pruposes. The written 
description remains dispositive. 

We are requesting petitioners to 
include the appropriate HS item 
number(s) as well as the TSUSA item 
number(s) in all petitions filed with the 
Department. A referenece copy of the 
Proposed Harmonized System schedule 
is available for consultation at the 
Central Records Unit, Room B-099, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue. NW., 
Washington DC 20230. Additionally, all 
Customs offices have reference copies, 
and petitioners may contact Import 


specialists at their local Customs office 
to consult the schedule. 

Imports covered by the review are 
shipments of steel wire strand, other 
than alloy steel, not galvanized, stress- 
relieved and suitable for use in 
prestressed concrete. Steel wire strand 
for prestressed concrete is currently 
classifiable under TSUSA item 642.1120 
and HS item number 7312.10.30.15. 

The review covers one exporter of 
Japanese steel wire strand for 
prestressed concrete to the U.S., Mitsui 
& Co., Ltd., and the period April 1,1978 
through November 30,1985. 

Mitsui provided untimely and 
inadequate responses to the 
Department’s questionnaires. The 
responses were inadequate because, 
despite several requests, Mitsui 
furnished a computer tape which 
omitted a large number of U.S. prices, 
quantities, and adjustments. Therefore, 
the Department used the best 
information otherwise available, which 
is the highest rate from the fair value 
investigation. 

Preliminary Results of the Review 

As a result of our analysis, we 
preliminarily determine that the 
following margins exist: 


Exporter 

Time period 

Margin 

(Percent) 

Mitsui _ r . T —- 

4/1/78-11/30/85 

15.80 



Interested parties may request 
disclosure and/or an administrative 
protective order within 5 days of the 
date of publication of this notice and 
may request a hearing within 8 days of 
publication. Any hearing, if requested, 
will be held 35 days after the date of 
publication, or the first workday 
thereafter. Pre-hearing briefs and/or 
written comments from interesteds 
parties may be submitted not later than 
25 days after the date of publication. 
Rebuttal briefs and rebuttals to written 
comments, limited to issues raised in 
those comments, may be filed not later 
than 32 days after the date of 
publication. The Department will 
publish the final results of the 
administrative review including the 
results of its analysis of any such 
comments or hearing. 

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Further, as provided for by 
§353.48(b) of the Commerce Regualtions, 
a cash deposit of estimated antidumping 
duties of 15.80 percent shall be required 
for Mitsui. These deposit requirements 
are effective for all Japanese steel wire 


strand for prestressed concrete 
shipments by Mitsui entered, or 
withdrawn from warehouse, on or after 
the date of publication of the final 
results of this administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1875(a)(1)) 
and 19 CFR 353.53a. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
A dministration. 

Date: April 28,1988. 

[FR Doc. 86-10020 Filed 5-4-88; 8:45 amj 

BILLING CODE 3510-OS-M 


Computer Systems Technical Advisory 
Committee; Partially Closed Meeting 

A meeting of the Computer Systems 
Technical Advisory Committee will be 
held May 26,1988, at 9:30 a.m., in the 
Herbert C. Hoover Building, Room B- 
841,14th Street & Constitution Avenue, 
NW., Washington, DC. The Committee 
advises the Office of Technology & 

Policy Analysis with respect to technical 
questions which affect the level of 
export controls applicable to computer 
systems. 

Genera] Session 

Agenda 

1. Comments from the public. 

2. Election of the Chairperson. 

3. Presentation on ISDN. 

4. Discussion of Joint TAC Working 
Group. 

Executive Session 

5. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 10,1988, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings of the 
Committee and of any Subcommittees 
thereof, dealing with the classified 
materials listed in 5 U.S.C., 552b(c)(l) 
shall be exempt from the provisions 
relating to public meetings found in 
section 10 (a)(1) and (a)(3), of the 
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Federal Advisory Committee Act. The 
remaining series of meetings or portions 
thereof will be open to the public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, Room 6628, U.S. Department of 
Commerce, Washington, DC. For further 
information or copies of the minutes, 
contact Carole P. Willis. 202-377-2583. 

Date: April 28.1988. 

Betty A. Ferrell, 

Acting Director Technical Support Staff. 

(FR Doc. 88-9968 Filed 5-4-88; 8:45 am] 

BILLING CODE 3510-DT-tl 


Hardware Subcommittee of the 
Computer Systems Technical Advisory 
Committee; Partially Closed Meeting 

A meeting of the Hardware 
Subcommittee of the Computer Systems 
Technical Advisory Committee will be 
held May 25,1988, 8:30 a.m., in the 
I lerbert C. Hoover Building, Room B- 
841.14th Street & Constitution Avenue, 
NW. t Washington, DC 20230. 

The Hardware Subcommittee was 
formed to study computer hardware 
with the goal of making 
recommendations to the Department of 
Commerce relating to the appropriate 
parameters for controlling exports for 
reasons of national security. 

General Session 

Agenda 

1. Comments from the Public. 

2. IBM Presentation on x.25. 

Executive Session 

3. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 10,1988, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittees thereof, dealing with the 
classified materials listed in 5 U.S.C. 
552b(c)(l) shall be exempt from the 


provisions relating to public meetings 
found in section 10 (a)(1) and (a)(3), of 
the Federal Advisory Committee Act. 
The remaining series of meetings or 
portions thereof will be open to the 
public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, Room 6628, U.S. Department of 
Commerce, Washington, DC. For further 
information or copies of the minutes, 
contact Carole P. Willis, 202-377-2583. 

Dated: April 28.1988. 

Betty A. Ferrell, 

Acting Director Technical Support Staff. 

[FR Doc. 88-9969 Filed 5-4-88; 8:45 am) 

BILLING CODE 3510-01-111 


Licensing Procedures and Regulations 
Subcommittee of the Computer 
Systems Technical Advisory 
Committee; Open Meeting 

A meeting of the Licensing Procedures 
and Regulations Subcommittee of the 
Computer Systems Technical Advisory 
Committee will be held May 25,1988, at 
3:00 p.m., in the Herbert C. Hoover 
Building, Room B-841,14th Street & 
Constitution Avenue, NW., Washington, 
DC. The Licensing Procedures and 
Regulations Subcommittee was formed 
to review the procedural aspects of 
export licensing and recommend areas 
where improvements can be made. 

General Session 

1. Comments from the public. 

2. The ten most important changes to 
assist the Exporter in dealing with the 
Export Administration Regulations. 

a. Electronic Bulletin Board of 
Exporters. 

b. Reformatted 1565A. 

c. Short form 6031-P. 

d. Validation of SED for hand-carried 
products at any Custom port. 

e. Proposal to do away with a License 
Return Regulation. 

f. Proposal to combine SED’s for 
general and validated General Licenses. 

g. Reserved. 

h. Reserved. 

i. Reserved. 

j. Reserved. 

3. Development of the “Twenty-Five 
most asked questions brochure”. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. 


For further information or copies of 
the minutes, contact Carole P. Willis, 
202-377-2583. 

Date: April 28,1988. 

Betty A. Ferrell, 

Acting Director Technical Support Stuff. 
[FR Doc. 88-9970 Filed 5-4-88; 8:45 am] 
BILUNG CODE 3510-DT-M 


Software Subcommittee of the 
Computer Systems Technical Advisory 
Committee; Partially Closed Meeting 

A meeting of the Software 
Subcommittee of the Computer Systems 
Technical Advisory Committee will be 
held May 25,1988,11:30 a.m., in the 
Herbert C. Hoover Building, Room B841, 
14th Street & Constitution Avenue, NW„ 
Washington, DC 20230. The Software 
committee was formed to study 
computer software with the goal of 
making recommendations to the 
Department of Commerce relating to the 
appropriate parameters for controlling 
exports for reasons of national security. 

General Session 

Agenda: 

1. Comments from the Public. 

2. Presentation on the OSI model. 
(NBS) 

Executive Session 

3. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 10.1938, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittees thereof, dealing with the 
classified materials listed in 5 U.S.C.. 
552b(c)(l) shall be exempt from the 
provisions relating to public meetings 
found in section 10 (a)(1) and (a)(3), of 
the Federal Advisory Committee Act. 
The remaining series of meetings or 
portions thereof will be open to the 
public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
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of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, Room 6628, U.S. Department of 
Commerce, Washington, DC. For further 
information or copies of the minutes, 
contact Carole P. Willis, 202-377-2583. 

Date: April 28,1988. 

Betty A. Ferrell, 

Acting Director. Technical Support Sta ff. 

[FR Doc. 88-9967 Filed 5-4-88: 8:45 am) 

01LUNG COOC 3510-0T-M 


National Oceanic and Atmospheric 
Administration 

Western Pacific Fishery Management 
Councii; Public Meeting 

agency: National Marine Fisheries 
Service, NOAA, Commerce. 

The Western Pacific Fishery 
Management Council's Bottomfish 
Fishery Management Plan (FMP) 
Monitoring Team will convene a public 
meeting, May 5,1988, from 1 p.m. to 4 
p.m., at the Council's Office [address 
below), to: (1) Discuss the status of 
Amendment 2 to the Bottomfish FMP; (2) 
distribute the final 1986 Bottomfish 
Annual Report; (3) discuss the status of 
the 1987 Annual Report (review draft 
modules from Plan Management Team 
members, and discuss team strategy for 
compiling modules into a cohesive 
annual report); (4) draft criteria for 
defining fishing power of replacement 
vessels and new entrants for the 
Northwestern Hawaiian Islands 
bottomfish fishery, under the limited 
entry' program established in 
Amendment 2; (5) discuss the status of 
bottomfish programmatic projects 
(review of programs), and (6) discuss 
research and data needs for 1990-1995. 

For further information contact Kitty 
Simonds, Executive Director, Western 
Pacific Fishery Management Council, 

1164 Bishop Street, Room 1405, 

Honolulu. HI 96813; telephone; (808) 523- 
1368. 

Dated: April 28,1988. 

Ann D. Terbush, 

Acting Director. Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

[FR Doc. 88-10003 Filed 5-4-B8; 8:45 am] 

KLUNG CODE 3510-22-M 


Marine Mammals; Modification of 
Permit; Southwest Fisheries Center, 
NMFS (P77#18) 

Notice is hereby given that pursuant 
to the provisions of 5 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 


CFR Part 216), Scientific Research 
Permit No. 555 issued to the Southwest 
Fisheries Center, P.O. Box 271, La Jolla, 
California 92038 is further modified as 
follows: 

Section B.7 is added as: 

7. The Permit Holder may test commerical 
hair lighteners and commercial livestock dyes 
or paint for development of temporary 
tagging techniques. The Holder may also test 
different tags for their retention, durability, 
and legibility over time for development of 
permanent tagging techniques. Cryogenic 
marking may also be tested. 

This modification became effective on 
April 25,1988. 

Documents submitted in connection 
with the above modification are 
available for review in the following 
offices; 

Office of Protected Resources and 
Habitat Programs, National Marine 
Fisheries Service, 1825 Connecticut 
Avenue, NW., Room 805, Washington, 
DC; and 

Director, Southwest Region, National 
Marine Fisheries Service, 300 South 
Ferry Street, Terminal Island, California 
90731-7415. 

Date: April 28.1988. 

Rutland A. Schmitten, 

Acting Assistant Administrator for Fisheries. 
National Marine Fisheries Service. 

[FR Doc. 88-9984 Filed 5-4-88: 8:45 am) 

BILLING CODE 3510-22-M 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

USAF Scientific Advisory Board; 
Meeting 

April 27,1988. 

The USAF Scientific Advisory Board 
AD Hoc Committee on Aircraft 
Infrastructure—Subsystem and 
Component Reliability Improvement 
Research and Development Needs will 
meet for the first time on 24-25 May 
1988, from 8:00 a.m. to 5:00 p.m., at the 
Office of the USAF Scientific Advisory 
Board, Room 5D982, the Pentagon, 
Washington. DC 20330-5430. 

The purpose of tHis meeting is to 
review the task statement, focus on the 
task, decide on a study approach, agree 
on the required milestones, and obtain 
required reliability and maintainability 
informational briefings on the 
representative system to be studied. 
This meeting will involve discussions of 
classified defense matters listed in 
section 552b(c) of Title 5, United States 
Code, specifically subparagraph (1) 
thereof, and accordingly will be closed 
to the public. 


For further information, contact the 
Scientific Advisory Board Secretariat at 
(202) 697—4648. 

Patsy J. Conner, 

A ir Force Federal Register Liaison Officer. 
[FR Doc. 88-9998 Filed 5-4-88: 8:45 am) 
BILLING CODE 3910-01-M 


Department of the Army 

Military Traffic Management 
Command, Military Personal Property 
Symposium; Open Meeting 

Announcement is made of meeting of 
the Military Personal Property 
Symposium. This meeting will be held 
on 19 May 1988 at the Sheraton Crystal 
City Hotel. Arlington, Virginia, and will 
convene at 0830 hours and adjourn at 
approximately 1500 hours. 

Proposed Agenda: The purpose of this 
symposium is to provide a public forum 
for discussion of a proposal made by the 
Directorate of Personal Property to limit 
and, subsequently, eliminate the use of 
freight forwarders in the domestic 
household goods program. Other matters 
of mutual interest concerning the 
Department of Defense Personal 
Property Shipment and Storage Program 
will be discussed, time permitting. 

All interested persons desiring to 
submit topics to be discussed should 
contact the Commander, Military Traffic 
Management Command, ATTN: MT- 
PPM, at telephone number 756-1600, 
between 0800-1530 hours. Topics to be 
discussed should be received on or 
before 11 May 1988. 

Joseph R. Marotta, 

Colonel, GS. Director of Personal Property. 

[FR Doc. 88-9934 Filed 5-4-88: 8:45 am] 

BILUNG CODE 3710-06-M 


Corps of Engineers; Department of 
the Army 

Inland Waterways Users Board; Open 
Meeting 

agency: Department of the Army, Corps 
of Engineers, DOD. 

action: Notice of open meeting. 

summary: In accordance with section 
10(a)(2) of the Federal Advisory 
Committee Act (Pub. L 92-463), 
announcement is made of the following 
Committee meeting: 

Name of Committee: Inland Waterways 
Users Board. 

Date of Meeting: June 1,1988. 

Place: Quality Inn—Capitol Hill. 415 New 
Jersey Avenue, NW., Washington, DC 20001. 
Time: 9 a.m. to 5 p.m. 
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Proposed Agenda 

AM. Session 

9:00 Call to order and Disposition of Prior 
Meeting Minutes 

9:15 Presentation of Information to Board 
10:00 Development of Board 
Recommendation 

PM. Session 

1:00 Recommendations to the Assistant 
Secretary of the Army for Civil Works 
2:00 Proposed Recommendations for the 
1988 Board Annual Report 
3:00 Other Business 
3:30 Public Comment Period 
4:00 Instructions to Board Support Staff 
5:00 Meeting Adjournment 

This meeting is open to the public. 

Any interested person may attend, 
appear before, or file statements with 
the committee at the time and in the 
manner permitted by the committee. 

FOR FURTHER INFORMATION CONTACT: 

Mr. William C. Holliday, Headquarters, 
U.S. Army Corps of Engineers, CECW-P, 
Washington, DC 20314-1000 at (202) 
272-0146. 

John O. Roach. II, 

Army Liaison Officer with the Federal 
Register. 

[FR Doc. 88-9935 Filed 5-4-88; 8:45 am] 

BILLING CODE 3710-92-M 


Availability of “Potable Water 
Corrosion Test Loop and Specimen 
Holder Therefor” for Exclusive 
Licensing 

In accordance with 37 CFR 404.7 
announcement is made of the 
availability of a Potable Water 
Corrosion Test Loop and Specimen 
Holder Therefor for exclusive licensing. 
Inventors at the U.S. Army Construction 
Engineering Research Laboratory 
(USACERL) have applied for a patent on 
a potable water corrosion test loop and 
specimen holder. The rights to this 
invention belong to the United States 
Government. 

The new potable water corrosion test 
loop and specimen holder therefor is a 
water quality monitoring pipe test loop 
system developed by USACERL to 
objectively evaluate the effectiveness of 
various chemicals on the control of 
water quality. The invention can be 
used to determine the effects of water 
treatment chemicals on scaling and 
corrosion of water pipes, on a non- 
intrusive basis (i.e., without having to 
excavate). 

Under the authority of section 11(a)(2) 
of the Federal Technology Transfer Act 
of 1986 (Pub. L. 99-502) and section 207 
of title 35, United States Code, the 
Department of the Army as represented 
by USACERL wishes to exclusively 


license rights to the Potable Water 
Corrosion Test Loop and Specimen 
Holder Therefor to a party interested in 
producing and marketing the invention 
for sale to the public and private 
sectors. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Richard Scholze, USACERL, ATTN: 
CECER-EN, P.O. Box 4005, Champaign, 
IL 61820-1305, (217) 373-6743. 

John O. Roach II, 

Army Liaison Officer with the Federal 
Register. 

[FR Doc. 88-9999 Filed 5-4-88; 8:45 am] 
BILUNG CODE 3710-Oft-M 


DEPARTMENT OF EDUCATION 

Office of Elementary and Secondary 
Education 

Education Appeal Board Hearings; 
Intent to Compromise a Claim, 
California Department of Education 

agency: Department of Education. 
action: Notice of intent to compromise 
a claim. 

summary: The Department intends to 
compromise a claim against the 
California Department of Education now 
pending before the Education appeal 
Board (EAB), Docket No. 9(245)87 (20 
U.S.C. 1234a(f)). 

date: Interested persons may comment 
on the proposed action by submitting 
written data, views, or arguments on or 
before June 20,1988. 
address: Comments should be 
addressed to Richard B. Mellman, Esq., 
Office of the General Counsel. U.S. 
Department of Education, 400 Maryland 
Avenue, SW.. (Room 4091, FOB-6), 
Washington, DC 20202. 
supplementary information: The 
claim in question arose from a single 
state audit of programs administered by 
the California State Department of 
Education for the fiscal year ended June 
30,1984. The audit was performed 
jointly by the California Office of the 
Auditor General, the Department of 
Finance, and the State Controller in 
accordance with the requirements of 
Office of Management and Budget 
Circular A-102, Attachment P. Among 
the programs examined was the migrant 
education program funded under 
Chapter 1 of the Education 
Consolidation and Improvement Act of 
1981 (20 U.S.C. 3803 et seq .). 

Under the Chapter 1 migrant 
education program. Federal funds are 
provided to State educational agencies, 
such as the California Department of 
Education, for programs “which are 


designed to met the special educational 
needs of migratory children" (20 U.S.C. 
2762). Federal funds could also be used 
to defray the administrative costs of 
implementing a State’s migrant 
education program and projects, but had 
to be obligated for allowable costs by 
the end of the Fiscal year following the 
Fiscal year for which the funds were 
distributed (20 U.S.C. 1225(b)). 

During the course of the audit, the 
auditors discovered that the California 
Department of Education had charged 
Chapter 1 migrant education program 
funds for the salary of an employee 
during a period in which he was not 
working on migrant program affairs. The 
auditors also determined that during a 
period in which he did work on migrant 
program affairs, the State had used 
migrtant program funds to provide the 
same employee with both extended 
leave for out-of-service traning and 
reimbursement of training costs 
although his training was not directly 
related to work performed for the 
migrant education program. Based on 
these findings, the Assistant Secretary 
for Elementary and Secondary 
Education notified the California 
Department of Education in a Fmal 
determination letter dated March 31, 
1987, that it had to repay a total of 
$43,200 for its improper expenditure of 
Chapter 1 migrant education program 
funds. 

The California Department of 
Education did not contest $500 of the 
$43,200. This amount was attributable to 
its reimbursement of some of the 
employee’s training expenses in excess 
of State limitations on the amount of 
reimbursement permitted in any Fiscal 
year. The State repaid this $500 in 
February of 1987. The State appealed to 
the EAB the determination that it return 
the remaining amount. 

The Department proposes to 
compromise the full amount of the 
remaining $42,700 claim for $15,000. 
W'hile doubt exists as to the effect and 
timeliness of its actions, the California 
Department of Education took steps in 
subsequent years to reimburse the 
migrant program for the employee’s 
salary that had been incorrectly charged 
to migrant program funds. Furthermore, 
factual disputes exist about both the 
legitimacy and extent of the leave the 
employee may have received for his out- 
of-service training. Given these factors, 
the percentage of the claim to be repaid, 
and the cost of litigating the claim 
through the appeal process, the 
Department has determined that it 
would not be practical or in the public 
interest to continue this proceeding. 
Moreover the Department is satisfied 
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that the practices that resulted in the 
claim have been corrected and will not 
recur. 

The public is invivted to comment on 
the Department’s intent to compromise 
this claim. Additional information may 
be obtained by writing to Richard B. 
Mellman, Esq. at the address given at 
the beginning of the notice. 

(20 U.S.C. 1234a(f)) 

(Catalog of Federal Domestic Assistance No. 
84.011 Migrant Education—Basic State 
Formula Grant Program; No. 84.012 
Educationally-Deprived Children—State 
Administration) 

Dated: May 1. 1988. 

Mary M. Rose, 

Deputy Undersecretary for Management. 

[FR Doc. 88-10031 Filed 5-4-88; 8:45 am) 

BILLING COO€ 4000-01-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

(Docket Nos. ER88-317-000 et al.) 

Orange and Rockland Utilities, Inc., et 
al.; Electric Rate, Small Power 
Production, and Interlocking 
Directorate Filings 

May 2.1988. 

Take notice that the following filings 
have been made with the Commission: 

1. Orange & Rockland Utilities, Inc. 
[Docket No. ER88-317-000) 

Take notice that on April 25,1988, 
Orange and Rockland Utilities, Inc. 
(Orange and Rockland) tendered for 
filing pursuant to Federal Energy 
Regulatory Commission’s order issued 
January 15,1988 in Docket No. ER88- 
112-000, an executed Service Agreement 
between Orange and Rockland and KW 
Control Systems (KW Control). 

Comment date: May 16,1988. in 
accordance with Standard Paragraph E 
at the end of this document. 

2. Arkansas Power & Light Company 
[Docket No. ER88-363-000) 

Take notice that on April 25,1988, 
Arkansas Power & Light Company 
(AP&L) tendered for filing pursuant to 
Part 131.53 of the Commission’s 
Regulations a Notice of Cancellation of 
Rate Schedule FERC No. 112. 

AP&L requests that the cancellation 
be made effective as of June 30,1988. 
Consequently, AP&L requests waiver of 
the notice requirements to the extent 
necessary to accomplish the foregoing. 

Comment date: May 16,1988, in 
accordance with Standard Paragraphs E 
at the end of this notice. 


3. San Diego Gas & Electric Company 

[Docket No. ER88-365-000] 

Take notice that on April 25,1988, San 
Diego Gas & Electric Company (SDG&E) 
tendered for filing its concurrence with 
Public Service Company of New 
Mexico’s (PNM) Notice of Termination 
of the PNM and SDG&E 236 MW San 
Juan Contingent Capacity Agreement 
(Agreement), (SDG&E Rate Schedule 
FERC No. 47). 

SDG&E concurs with termination of 
the Agreement as of April 30,1988, 
pursuant to its terms and respectfully 
requests waiver of the Commission’s 
prior notice requirements. 

Copies of this filing have been served 
upon the Public Utilities Commission of 
the State of California and PNM. 

Comment date: May 16,1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Wisconsin Power & Light Company 
(Docket No. ER88-364-000] 

Take notice that on April 25.1988, 
Wisconsin Power & Light Company 
(WPL) tendered for filing a wholesale 
power agreement amendment dated 
April 8,1988 between the Wisconsin 
Public Power Incorporated System (the 
System) and WPL WPL states that this 
wholesale power agreement amendment 
supplements the existing agreement and 
amendments between the two parties. 
The agreement was dated February 14, 
1983 and was designated Rate Schedule 
No.132 by this Commission. 

The purpose of this new amendment 
is to provide for an additional delivery 
point. All other provisions of the 
existing agreement and amendments 
remain the same. 

Based on the parties' willingness to 
execute the amendment, WPL requests 
an effective date concurrent with the 
filing date. WPL states that copies of the 
agreement and the filing have been 
provided to the System and the 
Wisconsin Public Service Commission. 

Comment date: May 16,1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Tampa Electric Company 
[Docket No. ER88-369-000] 

Take notice that on April 27,1988, 
Tampa Electric Company (Tampa 
Electric) tendered for filing revised cost 
support schedules showing a change in 
the daily capacity charge for its 
scheduled interchange service provided 
under interchange agreements with 
Florida Power Corporation, Florida 
Power & Light Company, Florida 
Municipal Power Agency, Fort Pierce 
Utilities Authority, Jacksonville Electric 
Authority, Orlando Utilities 


Commission, Sebring Utilities 
Commission, Seminole Electric 
Cooperative, Utility Board of the city of 
Key West, and the Cities of 
Gainesvillee, Kissimmee, Lake Worth. 
Lakeland. St. Cloud, Starke, 

Tallahassee, and Vero Beach. Florida. 
Tampa Electric states that the revised 
daily capacity charge is based on 1987 
Form No. 1 data, and is derived by the 
same method that was utilized in the 
cost support schedules submitted with 
the interchange agreements and in all 
previous annual revisions. 

Tampa electric requests that the 
revised daily capacity charge be made 
effective as of May 1,1988, and 
therefore requests waiver of the 
Commission’s notice requirements. 

Tampa Electric states that a copy of 
the filing has been served upon each of 
the above-named parties to interchange 
agreements with Tampa Electric, as well 
as the Florida Public Service 
Commission. 

Comment date: May 16,1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Carolina Power & Light Company 

[Docket No. ER88-367-000] 

Take notice that on April 26,1988, 
Carolina Power & Light Company 
(Company) tendered for filing changes 
to Company’s Backstand Power and 
Transmission rates previously filed as 
Exhibit No. 1 to Appendix A of the 
"Amendment to the Service Agreement 
Between the City of Fayetteville and 
Carolina Power & Light Company" 
(Amendment) dated January 16,1986. 
The Amendment and the Exhibit No. 1 
to Appendix A are on file with the 
Commission and have been designated 
Supplement No. 35 to FPC No. 102 and 
Supplement No. 4 to Supplement No. 35 
to FPC No. 102 and Supplement No. 4 to 
Supplement No. 35 to FPC No. 102, 
respectively. This filing is made as a 
result of a change in the Commission’s 
advisory benchmark rate of return on 
common equity which is a component of 
Company’s Backstand Power 
Transmission rates. 

Comment date: May 16,1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Southern Company Services, Inc. 

[Docket No. ER88-366-000] 

Take notice that on April 26,1988, 
Southern Company Services. Inc. acting 
on behalf of Alabama Power Company, 
Georgia Power Company, Gulf Power 
Company, Mississippi Power Company 
and Savannah Electric & Power 
Company tendered for filing an Interim 
Operating Agreement showing the basis 
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for the interchange of capacity and 
energy between the operating 
subsidiaries of the Southern Company. 
The Interim Operating Agreement 
provides a contractual vehicle for the 
coordinated and integrated operation of 
the electric facilities of the operating 
subsidiaries of the Southern Company 
and Savannah Electric & Power 
Company which by virtue of a merger on 
March 3, 1988 has also become an 
operating subsidiary of the Southern 
Company. The Interim Operating 
Agreement is proposed to become 
effective on May 1,1988 and continue to 
December 31.1988 when a new 
intercompany interchange contract will 
be filed. The Agreement provides for 
certain power pooling transactions, 
including exchanges of interchange 
energy and the pricing thereof, the 
purchase and sale of capacity and the 
rates and charges therefore, as well as 
other interchange arrangements 
between the operating subsidiaries. . 

Comment date: May 16.1988. in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. CEI-PJM Group Interconnection 
Agreement—The Cleveland Electric 
Illuminating Company and 
Pennsylvania-New Jersey-Maryland 
Interconnection (Referred to as the PJM 
Group) 

(Docket No. ER88-368-000] 

Take notice that on April 27,1988, the 
Office of the Pennsylvania-New Jersey- 


Maryland (PJM) Interconnection 
tendered for filing on behalf of the 
above listed parties to the CEI-PJM 
Agreement. Modification No. 1 to 
Schedule 7.05 and Schedule 9.04 
superseding Schedule 9.03 currently in 
effect. 

Modification No. 1 to Schedule 7.05 
provides for increased ceiling 
reservation charges and adders for Short 
Term Power supplied by CEI. Proposed 
Schedule 9.04 modifies the rates charged 
by either party for Non-Replacement 
Energy. Fixed adders are replaced by 
ceiling rates and provision is made for 
ceiling services charges. The parties 
have requested an effective date of May 
1,1988 for both schedules. 

Comment date: May 16,1988, in 
accordance with Standard Paragraph E 
at the end of this document. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington. 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 


determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashel!, 

Acting Secretary . 

[FR Doc. 88-10014 Filed 5-4-88; 8:45 am) 

BILLING CODE 6717-01-M 


[Project Nos. 2307-008 et al] 

Availability of Environmental 
Assessments; Annex Creek and 
Salmon Creek et al. 

May 2.1988. 

In accordance with the National 
Environmental Policy Act of 1969 and 
the Federal Energy Regulatory 
Commission’s (Commission) regulations, 
18 CFR. Part 380 (Order No. 486, 52 FR 
47897), the Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission (Commission), has 
reviewed the applications for major and 
minor licenses listed below and has 
prepared Environmental Assessments 
(EA’s) for the proposed project. 


Project No. 

Project Name 

State 

Applicant 

2307-008 

Annex Creek and Salmon Creek. 

AK 

Alaska Electric Light & Power Co. of Juneau. 

City of Logan. UT. 

S.V. Hydrotech. Inc. 

Flonda Water Conservancy District. 

Central Hydroelectric Corp. 

David O. Harde. 

4285-008 

Logan No 2 Hydroelectric. 

UT 

6151-006 

7830-002 

Cabin Creek......... 

Lemo Dam Hydroelectric.....;;.... 

WA 

CO 

8377-001 

Isabella Hydroelectric. 

CA 

8722-000 

Landis-Harde.......... 

CA 

9193-001 

Davis-Weber Canal.„. 

UT 

Riverdale Hydro Associates. 

Clarence A. and Lottie E. Hawkins and Hawkins Hydro Co. 

9635-001 

Hawkins...... 

CO 

10064-000 

Whitler Creek Hydroelectric .. . . . . . . _ __ 

AK 

William J. Lathan 



In the EA’s, the Commission’s staff 
has analyzed the potential 
environmental impacts of the proposed 
projects and has concluded that 
approval of the proposed projects, with 
appropriate mitigative measures, w'ould 
not constitute major federal actions 
significantly affecting the quality of the 
human environment. 

Copies of the EA’s are available for 
review in the Public Reference Branch, 
Room 1000, of the Commission's offices 


at 825 North Capitol Street. NE., 
Washington, DC 20426. 

Lois D. Cashed, 

Acting Secretary. 

(FR Doc. 88-10013 Filed 5-4-88; 8:45 am] 

8ILLING CODE 6717-01-M 

Office of Hearings and Appeals 

Cases Filed; Week of January 1 
Through January 8, 1988 

During the Week of January 1 through 
January 8,1988, the appeals and 


applications for other relief listed in the 
Appendix to this Notice were filed with 
the Office of Hearings and Appeals of > 
the Department of Energy. ' 

Under DOE procedural regulations. 10 
CFR Part 205, any person who will be 
aggrieved by the DOE action sought in 
these cases may File written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
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publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 


comments shall be filed with the Office 
of Hearings and Appeals. Department of 
Energy, Washington. DC 20585. 


April 28. 1988. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 


List of Cases Received by the Office of Hearings and Appeals 


[Week of January 1 through January 0. 19881 


Date 

Name and location of applicant 

Case No. 

Type of submission 

Jan 5. 1988. 

William R. Bowling. Ill Rolla, MO. 

KFA-0156 

Appeal of an Information Request Denial. If granted: The December 
21. 1987 Freedom of Information Request Denial issued by the 
Director. Executive Secretariat, would be rescinded and William R 
Bowling. Ill, would receive access to copies of certain Atomic 
Energy Commission meeting minutes. 

Jan 5. 1988.. 

Florida Rock Industries. Inc. Washington, DC. 

RR272-6 

Request for Moditication/Rescission. If granted: The October 20. 
1988 Decision and Order issued to Florida Rock Industries. Inc. 
(Case No. RF272-167) would be rescinded regarding the firm’s 
application lor refund in the Crude Oil Proceeding. 


Refund Applications Received 


(Week of January 1. 1980 through January 8, 1980] 


Date 

Name 

Case No. 

1/6/88 

Vickers/Michigan. 

R01-428 

1/1/88 

Crude Oil Refund_ 

RF272-30034 

thru 

Applications Received... 

thru 

1/8/88 


RF272-41174 

1/1/08 

Gulf Oil Refund 

RF300 4590 

thru 

Applications 

thru 

1/8/88 

Received. 

RF300-4729 

1/6/88 

Jenkins Truck Line. 

Inc. 

RF270-2514 

1/7/88 

Turpin Oil Company. 

RF253-44 

12/18/87 

Anderson Propane.. 

RF265-2594 

1/11/88 

Perkins Petroleum. Inc.. 

RF253-46 

1/11/88 

Fowler Oil Company ..... 

RF253 45 

1/11/88 

Contract Freighters, 

Inc.. 

RF270-2515 

1/12/88 

Vanguard Petroleum 
Corp.. 

RF299-53 

7/29/86 

Amos Post Co. 

RF225-10931 


|FR Doc. 88-9975 Filed 5-4-88; 8:45 am| 

BILLING CODE 64S0-01-M 

Cases Filed; Week of January 8 
Through January 15, 1988 

During the Week of January 8 through 
January 15,1988, the appeals and 
applications for other relief listed in the 
Appendix to this Notice were filed with 
the Office of I learings and Appeals of 
the Department of Energy. 

Under DOE procedural regulations, 10 
CPR Part 205. any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 


notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 
of Hearings and Appeals. Department of 
Energy, Washington, DC 20585. 

April 28,1988. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 


List of Cases Received by the Office of Hearings And Appeals 


(Week of Jan. 8 Through Jan. 15, 19881 


Date 

Name and location of applicant 

Case No. 

Type of submission 

Jan 11, 1988.. 

Storage Tek Corp., Silver Spring, MD.. 

KFA-0157 

Appeal of an information request denial. If granted: The December 

Do.. 

Wickett Refining Co.. Washington. DC. 

KEF-0099 

29. 1987 Freedom of Information Request Denial issued by the 
Schenectady Naval Reactors Office would be rescinded, and Stor¬ 
age Tek Corporation would receive access to and be permitted to 
copy documents regarding a contract awarded to • NAS'’ by Gener¬ 
al Electric—Knolls Atomic Power Laboratory—RFP. No. 
09034BBJ. 

Implementation of special refund procedures. If granted: The Office 

Jan. 13, 1988... 

Oklahoma. Oklahoma City, OK.... 

KEG-0028 

of Hearings and Appeals would implement special refund proce¬ 
dures pursuant to 10 CFR Part 205. Subpart V. in connection with 
the consent order entered into with Wickett Refining Company. 
Petition for special redress. If granted: The Office of Hearings and 

Jan 14. 1988. 

Sears. Roebuck and Co.. Washington. DC..... 

RR270-29 

Appeals would review the proposed expenditures for stripper-well 
funds which were disapproved by the Assistant Secretary for 
Conservation and Renewable Energy. 

Request for modification/rescission. If granted: The October 15. 1987 
Decision and Order issued to Sears, Roebuck & Company (Case 
No. RF270-1653) would be modified regarding the firm’s Applica¬ 
tion for Refund as a surface transporter in the stnpper well 
litigation proceeding. 
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Refund Applications Received 


[Week of Jan. 8 Through Jan. 15. 1988] 


Oate 

Name 

Case No. 

9/29/87 

T. J. Barlett Co.. Inc. 

RF300-4319 

11/25/87 

Orange Grove Service 
station. 

RF300-4320 

12/14/87 

Towne Bus 

Corporation. 

RF300-4321 

12/14/87 

Howard Sober. Inc. 

RF300-4322 

12/14/87 

Celestina Hidalgo. 

RF300-4323 

12/14/87 

Earme s Gas Station. 

RF300-4324 

12/14/87 

City of St. Albans. 

RF300-4325 

12/14/87 

George Gee. Sr. 

RF300-4326 

12/14/67 

Rose Gulf Service. 

RF300-4327 

12/14/87 

Norman L. Tate. 

RF300-4328 

12/14/87 

School Board of Lake 
County. 

RF30O-4329 

12/14/87 

Edinburg Cons. Indep. 
School. 

RF300-4330 

12/14/87 

Town of Plymouth. 
Cementary Dept. 

RF300-4331 

12/14/87 

Crete Carrier 
Corporation. 

RF300-4332 

12/14/87 

Prima Asphalt 

Concrete. Inc. 

RF300-4333 

12/14/87 

Mack Patron Midway 
Heichts. 

RF300-4334 

12/14/87 

Buck’s Gulf Service. 

RF300-4335 

12/14/87 

Monongahela Railway 
Company. 

RF300-4336 

12/14/87 

Alexander's Gulf 

Service. 

RF300-4337 

12/09/87 

Bnan P Schaumburg. 

RF272-14860 

12/10/87 

Richard Rayder. 

RF272-14861 

12/10/87 

Ralph Ingram ........ 

RF272-14862 

1/11/88 

Amoco 11/Louisiana. 

RQ251-429 

1/8/88 

Crude Oil Refund. 

RF272-41175 

thru 

Applications Received... 

thru 

1/15/88 


RF272-42199 

1/8/88 

Gulf Oil Refund. 

RF300-4729 

thru 

Applications Received... 

thru 

1/15/88 


RF300-4782 

01/14/88 

Lakewood Oil 

Company. Inc. 

RF225-10932 

01/14/88 

Lakewood Oil 

Company. Inc. 

RF225-10933 

01/14/88 

Lakewood Oil 

Company. Inc. 

RF225-10934 

01/14/88 

Larko. Inc. 

RF225-10935 

01/14/88 

Kirkland Oil Company.... 

RF225-10936 

01/14/88 

Kirkland Oil Company.... 

RF225-10937 

01/14/88 

Kirkland Oil Company.... 

RF225-10938 

012/14/ 

87 

C.W. Oil Company. 

RF253-47 

01/14/88 

Rok Oil Company. 

RF265-2595 

01/15/88 

Enterpnse Products 
Company. 

RF299-54 


|FR Doc. 88-9976 Filed 5-4-88; 8:45 am] 

BILLING COOE $450-01-1* 


Objection to Proposed Remedial 
Orders Filed; Period of February 1 
Through March 4,1988 

During the period of February 1 
through March 4,1988, the notices of 
objection to proposed remedial orders 
listed in the Appendix to this Notice 
were filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial orders described in 


the Appendix to this Notice must file a 
request to participate pursuant to 10 
CFR 205.194 within 20 days after 
publication of this Notice. The Office of 
Hearings and Appeals will then 
determine those persons who may 
participate on an active basis in the 
proceeding and will prepare an official 
service list, which it will mail to all 
persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non- 
participants for good cause shown. 

All request to participate in these 
proceedings should be filed with the 
Office of Hearings and Appeals, 
Department of Energy. Washington, DC 
20585. 

April 28.1988. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 
King Petroleum , Inc., Richard C. King, 
Dewveall Petroleum, Inc., Willard 
C. Dewveall, Houston, Texas, Katy, 
Texas, Houston, Texas, Spring, 
Texas, KR0-0640, Crude Oil 

On March 3,1988, the State of 
California, c/o Lobel, Novin9, Lamont 
and Flug, 1275 K Street, NW., 
Washington, DC 20005, filed a Notice of 
Objection. On March 7,1988, King 
Petroleum, Inc., 4801 Woodway, Suite 
300 East, Houston, Texas 77056; Richard 
King, 21303 Cimarron Parkway. Katy, 
Texas 77450; Dewveall Petroleum, Inc., 
5629 West, Suite 119, Houston, Texas, 
77069; and Willard C. Dewveall, 9603 
Windrush, Spring, Texas 77379, filed 
Notices of Objection to a Proposed 
Remedial Order (PRO) which the 
Economic Regulatory Administration 
(ERA), Houston District Office, issued to 
the recipients on December 18.1987. In 
the PRO, the ERA determined that 
during August 1,1980 to January 27, 

1981, the PRO recipients sold improperly 
certified crude oil in violation of 10 CFR 
212.131, 210.62(c) and 205.202, resold 
crude oil at increased prices without 
performing any service traditionally and 
historically associated with the resale of 
crude oil in violation of 10 CFR 205.202, 
210.62(c) and 212.186, and did not file 
ERA-69 reports in violation of 10 CFR 
§ 212.187(b). According to the PRO, the 
violations resulted in $12,755,238.09 in 
overcharges. 

Tesoro Petroleum Corp./Demenno - 
Kerdoon, Inc., San Antonio, Texas, 
Compton California, KRO-0630, 
Crude Oil 

On March 2,1988, Tesoro Petroleum 
Corporation (Tesoro), 8700 Tesoro Drive, 
San Antonio, Texas 78217 and 
Demenno-Kerdoon, Inc. (Demmo), 2000 
North Alameda Street, Compton, 
California 90222 filed Notices of 


Objection to a Proposed Remedial Order 
(PRO) which the DOE Economic 
Regulatory Administration (ERA) issued 
to the firms on December 8,1986. The 
Controller of the State of California also 
filed a Notice of Objection to the PRO 
on March 2,1988. In the PRO, the ERA 
determined that small refiner bias 
entitlements. 10 CFR 211.67(e), for crude 
oil refined by Tesoro during the period 
November 1976 through May 1977 were 
improperly issued to Demenno and that, 
therefore, Tesoro and Demenno filed 
erroneous Refiners Monthly Reports 
(Form P-102-M-1) for the period 
November 1976 through July 1977. The 
ERA also determined that Demenno’s 
and Tesoro’9 crude oil processing 
arrangement was a joint venture entered 
into between them to engage in 
practices which resulted in the 
circumvention and contravention of the 
Entitlements Program in violation of 10 
CFR 205.202. According to the PRO. the 
misreporting and circumvention 
violations resulted in losses to the 
Entitlements Program of $2,047,382.48, 
before interest. 

[FR Doc. 88-9977 Filed 5^-88; 8:45 am] 
BILUNG COOE 6450-0144 


ENVIRONMENTAL PROTECTION 
AGENCY 

[OPTS-59258A; FRL-3375-1) 

Certain Chemicals; Approval of Test 
Marketing Exemptions 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: This notice announces EPA's 
approval of applications for test 
marketing exemptions (TMEs) under 
section 5(h)(1) of the Toxic Substances 
Control Act (TSCA) and 40 CFR 720.38. 
EPA has designated these applications 
as TME-88-8 and TME-88-9. The test 
marketing conditions are described 
below. 

EFFECTIVE DATE: May 5, 1988. 

FOR FURTHER INFORMATION CONTACT: 

Robert Wright, III. Premanufacture 
Notice Management Branch. Chemical 
Control Division (TS-794). Office of 
Toxic Substances, Environmental 
Protection Agency. Room E-613.401 M 
Street SW., Washington, DC 20460. (202- 
382-7800). 

SUPPLEMENTARY information: Section 

5(h)(l)of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
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marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
disposal of the substances for test 
marketing purposes will not present any 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of 
new information which casts significant 
doubt on its finding that the test 
marketing activity will not present any 
unreasonable risk of injury. 

EPA hereby approves TME-88-8 and 
TME-88-9. EPA has determined that test 
marketing of the new chemical 
substances described below, under the 
conditions set out in the TME 
applications, and for the time period and 
restrictions specified below, will not 
present any unreasonable risk of injury 
to health or the environment. Production 
volumes, use, and the number of 
customers must not exceed that 
specified in the applications. All other 
conditions and restrictions described in 
the applications and in this notice must 
be met. 

The following additional restrictions 
apply to TME-88-8 and TME-88-9. A 
bill of lading accompanying each 
shipment must state that the use of the 
substances are restricted to that 
approved in the TMEs. In addition, the 
Company shall maintain the following 
records until five years after the date 
they are created, and shall make them 
available for inspection or copying in 
accordance with section 11 of TSCA: 

1. The applicant must maintain 
records of the quantities of the TME 
substances produced and the date of 
manufacture. 

2. The applicant must maintain 
records of dates of the shipments to 
each customer and the quantities 
supplied in each shipment. 

3. The applicant must maintain copies 
of the bill of lading that accompanies 
each shipment of the TME substances. 

T-88-8 

Date of Receipt : March 16.1988. 

Notice of Receipt: April 15,1988 (53 
FR 12588). 

Applicant: Confidential. 

Chemical: (G) Tertiary amine salt. 

Use: (G) Catalyst for contained use. 

Production Volume: Confidential. 

Number of Customers: Confidential. 

Test Marketing Period: One year, 
commencing on first day of 
manufacture. 

Risk Assessment: EPA identified 
concerns for sensitization and 
neurotoxicity based on analogous 
chemical substances. However, because 
the TME substance is poorly absorbed 


via the dermal route and no exposures 
via routes other than the dermal route 
are expected. EPA does not believe the 
substance will present an unreasonable 
risk to human health. EPA also 
identified ecotoxicity concerns based on 
acute aquatic test data. However, EPA 
does not believe the TME substance will 
present a significant risk to the 
environment because it will not be 
released to water during manufacturing, 
processing, or use. 

T-88-9 

Date of Receipt: March 16.1988. 

Notice of Receipt: April 15,1988 (53 
FR 12588). 

Applicant: Confidential. 

Chemical: (G) Tertiary amine salt. 

Use: (G) Catalyst for contained use. 

Production Volume: Confidential. 

Number of Customers: Confidential. 

Test Marketing Period: One year, 
commencing on first day of 
manufacture. 

Risk Assessment: EPA identified 
concerns for sensitization and 
neurotoxicity based on analogous 
chemical substances. However, because 
the TME substance is poorly absorbed 
via the dermal route and no exposures 
via routes other than the dermal route 
are expected, EPA does not believe the 
substance will present an unreasonable 
risk to human health. EPA also 
identified ecotoxicity concerns based on 
acute aquatic test data. However, EPA 
does not believe the TME substance will 
present a significant risk to the 
environment because it will not be 
released to water during manufacturing, 
processing, or use. 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
come to its attention which casts 
significant doubt on its finding that the 
test marketing activities will not present 
any unreasonable risk of injury to health 
or the environment. 

Dated: April 26,1988. 

Charles L. Elkins, 

Director, Office of Toxic Substances. 

(FR Doc. 88-9994 Filed 5-4-88; 8:45 am) 

BILLING CODE 6S60-50-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Information Collection Submitted to 
OMB for Review 

agency: Federal Deposit Insurance 
Corporation. 

action: Notice of Information Collection 
submitted to OMB for review and 


approval under the Paperwork 
Reduction Act of 1980. 


Title of Information Collection'. 
Securities of Insured Nonmember Banks 
(OMB No. 3064-0030). 

Background: In accordance witn 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35), the FDIC hereby gives notice that it 
has submitted to the Office of 
Management and Budget a request for 
OMB review for the information 
collection system identified above. 

addresses: Written comments 
regarding the submission should be 
addressed to: 

Robert Neal, Office of Information and 
Regulatory Affairs. Office of 
Management and Budget. Washington, 
DC 20503 and to John Keiper, 

Assistant Executive Secretary, 

Federal Deposit Insurance 
Corporation, Washington, DC 20429. 
Comments: Comments on this 
collection of information should be 
submitted on or before June 6,1988. 

FOR FURTHER INFORMATION CONTACT: 

Requests for a copy of the submission 
should be sent to John Keiper, Assistant 
Executive Secretary, Federal Deposit 
Insurance Corporation, Washington. DC 
20429, telephone (202) 898-3810. 

SUMMARY: The FDIC is requesting OMB 
approval for a three-year extension of 
the expiration date of the reporting 
requirements for insured nonmember 
banks and certain bank sqpurities 
shareholders that are subject to the 
securities registration requirements of 
the Securities Exchange Act of 1934, as 
amended. The reporting requirements 
are fully described in FDIC regulation 12 
CFR Part 335. The periodic reporting 
from each bank consists of narrative 
comments, financial statements and 
other financial data that provide an 
ongoing, publicly available record of a 
bank’s activities and results of 
operations. Other individual 
respondents provide information related 
to their transactions in and ownership of 
the bank’s own securities. The 
information required to be reported and 
disclosed by respondents is deemed 
necessary for actual and potential 
investors making investment decisions 
concerning securities issued by 
respondent banks. It is estimated that 
these requirements impose an annual 
reporting burden of 57,529 hours, 
collectively, on the respondents. 

Dated: May 2.1988. 
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Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

|FR Doc. 88-10032 Filed 5-4-88; 8:45 am] 

BILLING CODE 67U-01-M 


FEDERAL HOME LOAN BANK BOARD 

American Federal Savings and Loan 
Association, Anderson, IN; 
Appointment of Receiver 

Notice is hereby given that pursuant 
to the authority contained in section 
5(d)(6)(A) of the Home Owners’ Loan 
Act of 1933, as amended, 12 U.S.C. 
1464(d)(6)(A) (1982), the Federal Home 
Loan Bank Board appointed the Federal 
Savings and Loan Insurance 
Corporation as sole receiver for 
American Federal Savings and Loan 
Association, Anderson, Indiana, on 
April 28.1988. 

Dated: April 28.1988. 

By the Federal Home Loan Bank Board. 
John M. Buckley, |r., 

Secretary. 

[FR Doc. 88-10036 Filed 5-4-88; 8:45 am] 

BILLING CODE 6720-01-41 


FEDERAL MARITIME COMMISSION 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a cop^y of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-010946-003. 

Title: Port of Freeport Terminal Lease 
Agreement. 

Parties: 

Brazos River Terminal Agreement 

American Rice, Inc. (Lessee) 

Synopsis: The proposed agreement (1) 
establishes a temporary lease to Lessee 
for exclusive use of Warehouse Transit 


Shed A (approx. 36.720 sq. ft.) and Shed 
1 (the northern 50,000 sq. ft.) at the Port 
of Freeport, Texas and; (2) suspends the 
Lessee’s right to preferential use of 
Sheds 1A and 2 during this interim 
period. 

By Order of the Federal Maritime 
Commission. 

Dated: May 2,1988. 

Joseph C. Polking, 

Secretary. 

(FR Doc. 88-10016 Filed 5-4-88; 8:45 ami 

BILLING COOE 6730-01-M 


FEDERAL RESERVE SYSTEM 

City Holding Co.; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies 

The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board’s Regulation Y (12 CFR 225.24) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than May 27, 
1988. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President) 

701 East Byrd Street, Richmond, Virginia 
23261: 

1. City Holding Company , Charleston, 
West Virginia; to acquire 100 percent of 
the voting shares of First State Bank & 
Trust, Rainelle. West Virginia. 


Board of Governors of the Federal Reserve 
System, May 2,1988. 

James McAfee, 

Associate Secretary of the Board. 

(FR Doc. 88-10029 Filed 5-4-88; 8:45 am] 

BILLING CODE 6210-01-N 


GENERAL SERVICES 
ADMINISTRATION 

Agency Information Collection 
Activities Under OMB Review 

The GSA hereby gives notice under 
the Paperwork Reduction Act of 1980 
that it is requesting the Office of 
Management and Budget (OMB) to 
renew expiring information collection 
3090-0197, General Services 
Administration Acquisition Regulation 
(GSAR), Part 537, Service Contracting. 

agency: Office of Acquisition Policy, 
GSA. 

ADDRESSES: Send comments to Bruce 
McConnell, GSA Desk Officer, Room 
3235, NEOB, Washington. DC. 20503, 
and to Mary L. Cunningham, GSA 
Clearance Officer, General Services 
Administration (CA1R), F Street at 18th, 
NW., Washington, DC 20405. 

Annual Reporting Burden: Firms 
responding, 2,200: responses, 1 per yean 
average hours per response, 1 hour 
(responses may vary between 10 
minutes and 2 hours); burden hours, 
2 , 200 . 

Purpose: Contractors must provide 
information as to the firms’ 
qualifications for GSA contracting 
officers’ use in reaching a responsibility 
determination, as required by the 
Federal Acquisition Regulation. 

FOR FURTHER INFORMATION CONTACT: 

Ida M. Ustad, 202-568-1224. 

Copy of Proposal: Readers may obtain 
a copy of the proposal by writing the 
Information Collection Management 
Branch (CAIR), Room 3014, GS Bldg., 
Washington, DC 20405, or by 
telephoning 202-535-7074. 

Dated: April 26,1988. 

Emily C. Karam, 

Director. Information Management Division 
(CAI). 

[FR Doc. 88-9944 Filed 5^4-88: 8:45 am] 
BILUNG CODE 6620-61-M 
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DEPARTMENT OF HEALTH AND 

human services 

Alcohol, Drug Abuse, and Mental 
Health Administration 

Committees; establishment, renewal, 
termination; Neurosciences Research 
Review Committee 

Pursuant to the Federal Advisory 
Committee Act of October 6,1972 (Pub. 
L 92-463, 86 Stat. 770-776), and the 
Anti-Drug Abuse Act of 1986. (Pub. L. 
99-570, section 501 (j)), the 
Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration, 
(ADAMHA), announces the 
reestablishment of the Neurosciences 
Research Review Committee on April 
30,1988. 

Date: April 30.1988. 

Donald Ian Macdonald, 

Administrator. Alcohol. Drug Abuse, and 
Mental Health Administration. 

|KR Doc. 88-9971 Filed 5-4-88: 8:45 am) 

BILLING CODE 4160-20-M 


Food and Drug Administration 
(Docket No. 88G-0099] 

Enzyme Bio-Systems, Ltd.; Filing of 
Petition for Affirmation of GRAS 

Status 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that a petition (GRASP 7G0328) has 
been filed on behalf of Enzyme Bio- 
Systems, Ltd., proposing that alpha 
amylase produced from a strain of 
Bacillus subtil is containing a Bacillus 
megaterium alpha amylase gene be 
affirmed as generally recognized as safe 
(GRAS) as a direct human food 
ingredient. 

date: Comments by July 5,1988. 
adoress: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62,5600 Fishers Lane, Rockville, MD 
20857. 

for further information contact: 

Eric Fla mm, Center for Food Safety and 
Applied Nutrition (HFF-334), Food and 
Drug Administration, 200 C Street. SW.. 
Washington, DC 20204, 202-426-8950. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Food. Drug, and Cosmetic 
Act (sec. 409(b)(5). 72 Stat. 1786 {21 
U S.C. 348(b)(5))). and the regulations for 
affirmation of GRAS status in § 170.35 
(21 CFR 170.35), notice is given that a 
Petition (GRASP 7G0328) has been Filed 


on behalf of Enzyme Bio-Systems, Ltd., 
International Plaza, Englewood Cliffs, 

NJ 07632, proposing that alpha amylase 
produced from a strain of Bacillus 
subtilis containing a Bacillus 
megaterium alpha amylase gene be 
affirmed as generally recognized as safe 
(GRAS) as a direct human food 
ingredient. 

The GRAS affirmation petition has 
been placed on display at the Dockets 
Management Branch (address above). 

Any petition that meets the 
requirements outlined in § 170.30 is Filed 
by the agency. There is no prefiling 
review of the adequacy of data to 
support a GRAS conclusion. Thus, the 
filing of a petition for GRAS affirmation 
should not be interpreted as a 
preliminary indication of suitability for 
GRAS affirmation. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency’s 
Finding of no signiFicant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c). 

Interested persons may, on or before 
July 5,1988, review the petition and/or 
file comments (two copies, identified 
with the docket number found in 
brackets in the heading of the document) 
with the Dockets Management Branch 
(address above). Comments should 
include any available information that 
would be helpful in determining whether 
this substance is, or is not, GRAS. A 
copy of the petition and received 
comments must be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

Dated: April 21,1988. 

Fred R. Shank, 

Acting Director, Center for Food Safety and 
Applied Nutrition. 

[FR Doc. 88-9974 Filed 5-4-88; 8:45 am] 

BILLING CODE 4160-01-M 


(Docket No. 88E-0109] 

Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Rimadyl • 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for 
Rimadyl • and is publishing this notice 
of that determination as required by 
law. FDA has made the determination 


because of the submission of an 
application to the Commissioner of 
Patents and Trademarks, Department of 
Commerce, for the eaxtension of a 
patent which claims that human drug 
product. 

address: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Philip L. Chao, Office of Health Affairs 
(HFY-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-1382. 

SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
generally provides that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, medical device, food additive, 
or color additive) was subject to 
regulatory review by FDA before the 
item was marketed. Under that act. a 
product’s regulatory review period forms 
the basis for determining the amount of 
extension an applicant may receive. 

A regulatory review period consists of 
two periods of time: a testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins. The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug product. 
Although only a portion of a regulatory 
review period may count toward the 
actual amount of extension that the 
Commissioner of Patents and 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent was 
issued), FDA’s determination of the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(1)(B). 

FDA recently approved for marketing 
the human drug product Rimadyl ® 
(carprofen), which is indicated for acute 
or long-term use for the relief of signs 
and symptoms of the following: (1) 
Rheumatoid arthritis, (2) osteoarthritis, 
and (3) acute gouty arthritis. Subsequent 
to this approval, the Patent and 
Trademark Office received a patent 
term restoration application for 
Rimadyl * (U.S. Patent No. 3,896,145) 
from Hoffmann-LaRoche, Inc., and 
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requested FDA’s assistance in 
determining the patent’s eligibility for 
patent term restoration. In a letter dated 
March 31,1988, FDA advised the Patent 
and Trademark Office that the human 
drug product had undergone a 
regulatory review period and that the 
active ingredient, carprofen, represented 
the first permitted commercial 
marketing or use. This Federal Register 
notice now represents FDA’s 
determination of the product's 
regulatory review period. 

FDA has determined that the 
applicable regulatory review period for 
Rimadyl * is 5,189 days. Of this time, 
2,534 days occurred during the testing 
phase of the regulatory review period, 
while 2,655 days occurred during the 
approval phase. These periods of time 
were derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug , 
and Cosmetic Act became effective: 
October 18,1973. FDA has verified the 
applicant’s claim that an investigational 
new drug application for Rimadyl * 
became effective on October 18,1973. 

2. The date the application was 
initially submitted with respect to the 
human drug product under section 
505(b) of the Federal Food, Drug, and 
Cosmetic Act: September 24,1980. The 
applicant claimed that a new drug 
application for the drug (NDA-18-550) 
was initially submitted on July 31,1981. 
FDA records indicate that NDA 18-550 
was initially submitted on September 24, 
1980. The marketing applicant 
voluntarily withdrew the NDA on 
November 20,1980, and resubmitted it 
on July 31,1981, but for patent term 
restoration purposes, the application 
was sufficiently complete for FDA 
review to begin (and thus "initially 
submitted’’) on September 24,1980. 

3. The date the application was 
approved: December 31,1987. FDA has 
verified the applicant’s claim that NDA 
18-550 was approved on December 31, 
1987. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 2 years of patent 
term extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before July 5,1988, submit to the 
Dockets Management Branch (address 
above) written comments and ask for a 
redetermination. Furthermore, any 
interested person may petition FDA, on 
or before November 1,1988, for a 


determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
Part 1, 98th Cong., 2d Sess., pp. 41 42. 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 

Dated: April 26.1988. 

Stuart L. Nightingale, 

Associate Commissioner for Health Affairs. 
[FR Doc. 88-9972 Filed 5-4-88; 8:45 am] 

BILLING CODE 4160-01-** 


l Docket No. 88D-0026] 

Tamper-Resistant Packaging; 
Availability of Compliance Policy 
Guides 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing the 
availability of a Compliance Policy 
Guide (CPG) entitled "Tamper-Resistant 
Packaging Requirements for Certain 
Over-the-Counter (OTC) Human Drug 
Products" (CPG 7132a.l7). The CPG 
provides guidance to FDA district 
offices on what is, and what is not, 
acceptable tamper-resistant packaging 
and acceptable methods of sealing hard 
gelatin capsules. FDA is also 
announcing the availability of CPG’s 
entitled "Packaging Technologies and 
Tamper-Resistant Packaging 
Requirements for Contact Lens 
Solutions and Tablets" (CPG 7124.29) 
and "Packaging Technologies and 
Tamper-Resistant Packaging 
Requirements for Certain Cosmetic 
Products" (CPG 7128.06). These CPG’s 
provide reference to the CPG on OTC 
human drug products as that CPG may 
affect contact lens solutions and tablets, 
and certain cosmetic products. 
address: Written requests for single 
copies of FDA's Compliance Policy 
Guides 7124.29, 7128.06, and 7132a.l7 
may be submitted to the Dockets 
Management Branch (HFA-305). Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane. Rockville, MD 20857. 

(Send two self-addressed adhesive 


labels to assist the Branch in processing 
your requests.) 

FOR FURTHER INFORMATION CONTACT: 

Lana J. Ragazinsky, Center for Drug 
Evaluation and Research (HFN-336), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
295-8107. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of November 5,1982 (47 
FR 50442 through 50456), FDA published 
final regulations (21 CFR 211.132, 700.25, 
and 800.12) requiring that all OTC 
human drug products (except 
dermatologies, dentifrices, insulin, and 
lozenges), certain cosmetics, and 
contact lens solutions and tablets 
intended for retail sale, be packaged in 
tamper-resistant packaging. Several 
methods of packaging that FDA believed 
would result in a tamper-resistant 
package were described in the preamble 
to one of these final regulations (47 FR 
50442 at 50444). Since that time new 
methods of packaging and 
improvements in tamper-resistant 
barriers have been developed. The 
information concerning tamper-resistani 
barriers in CPG 7132a.l7 ("Tamper- 
Resistant Packaging Requirements for 
Certain Over-the-Counter (OTC) Human 
Drug Products") is intended to update 
(and, in certain instances, to supersede) 
what wa 9 stated on this subject in the 
preamble to the November 5,1982, final 
rule. This CPG also describes acceptable 
methods of sealing hard gelatin 
capsules. 

The agency is also announcing the 
availability of CPG's entitled "Packaging 
Technologies and Tamper-Resistant 
Packaging Requirements for Contact 
Lens Solutions and Tablets" (CPG 
7124.29) and "Packaging Technologies 
and Tamper-Resistant Packaging 
Requirements for Certain Cosmetic 
Products" (CPG 7128.06). These CPG’s 
provide reference to the CPG on OTC 
human drug products as that CPG may 
affect contact lens solutions and tablets, 
and certain cosmetic products. 

In the Federal Register of August 19, 
1983 (48 FR 37715), FDA published a 
notice of availability of a "Tamper- 
Resistant Packaging Compliance 
Program," No. 7356.838, that had 
originally issued on June 1,1983. This 
document was intended to make 
available current agency thinking on 
acceptable tamper-resistant 
technologies as well as those 
technologies for which the agency has 
identified a problem. The information in 
Compliance Program No. 7356.838 is no 
longer current and the program is no 
longer available for distribution. 
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The Compliance Policy Guides are 
available for public examination in the 
Dockets Management Branch (address 
above) between 9 a.m. and 4 p.m., 
Monday through Friday. Requests for 
single copies of the CPG’s should refer 
to the docket number found in brackets 
in the heading of this document and 
should be submitted to the Dockets 
Management Branch. 

This notice is issued under 21 CFR 
10.85. 

Dated: April 27.1988. 

John M. Taylor. 

Associate Commissioner for Regulatory 

Affairs. 

[TO Doc. 88-10011 Filed 5-4-88; 8:45 am) 

BILLING CODE 4160-01-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Receipt of Petition for Federal 
Acknowledgment of Existence As An 
Indian Tribe 

April 20.1988. 

This is published in the exercise of 
authority delegated by the Secretary of 
the Interior to the Assistant Secretary— 
Indian Affairs by 209 DM 8. 

Pursuant to 25 CFR 83.8(a) (formerly 
25 CFR 54.8(a)) notice is hereby given 
that the Wukchumni Council, c/o Ms. 
Martha Tapleras. 1420 N. Encina Street, 
Visalia, California 93291. has filed a 
petition for acknowledgment by the 
Secretary of the Interior that the group 
exists as an Indian tribe. The petition 
was received by the Bureau of Indian 
Affairs on February 22,1988. and was 
signed by members of the group's 
governing body. 

This is a notice of receipt of petition 
and does not constitute notice that the 
petition is under active consideration. 
Notice of active consideration will be 
sent by mail to the petitioner and other 
interested parties at the appropriate 
time. 

Under § 83.8(d) (formerly § 54.8(d)) of 
the Federal regulations, interested 
parties may submit factual and/or legal 
arguments in support of, or in opposition 
to the group’s petition. Any information 
submitted will be made available on the 
same basis as other information in the 
Bureau of Indian Affairs’ files. Such 
submissions will be provided to the 
petitioner upon receipt by the Bureau. 

The petitioner will be provided an 
opportunity to respond to such 
submissions prior to a final 
determination regarding the petitioner’s 
status. 

The petition may be examined by 
a Ppointment in the Department of the 


Interior, Bureau of Indian Affairs, 
Branch of Acknowledgment and 
Research. Mail Stop 32-SIB, 18th and C 
Streets NW., Washington, DC 20240, 
Phone: (202) 343-3568. 

Ross O. Swimmer, 

Assistant Secretary; Indian Affairs. 

|FR Doc. 88-9942 Filed 5-4-88; 8:45 amj 

BILUNG CODE 4310-02-** 


Plan for the Use and Distribution of the 
Crow Creek Sioux Tribe’s Indian 
Judgment Funds In Docket 115 Before 
the United States Claims Court 

agency: Bureau of Indian Affairs, 
Interior. 

action: Notice. This notice is published 
in exercise of authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary for Indian Affairs by 209 DM 
8 . 


EFFECTIVE date: This plan was effective 
on March 15,1988. 

FOR FURTHER INFORMATION CONTACT: 

Lynn Forcia, Tribal Services Specialist, 
Bureau of Indian Affairs, Branch of 
Acknowledgment and Research. MS 32 
SIB. 18th and C Streets NW., 
Washington, DC 20245. 

SUPPLEMENTARY INFORMATION: The Act 
of October 19,1973, (Pub. L. 93-134, 87 
Stat. 466), as amended, requires that a 
plan be prepared and submitted to 
Congress for the use and distribution of 
funds appropriated to pay a judgment of 
the Indian Claims Commission or Court 
of Claims to any Indian Tribe. Funds 
were appropriated on November 14. 

1986, in satisfaction of the award 
granted to the Crow Creek Sioux Tribe 
before the United States Claims Court in 
Docket 115. The plan for the use and 
distribution of the funds was submitted 
to Congress with a letter dated 
November 12,1987, and was received 
(as recorded in the Congressional 
Record) by the Senate on December 7, 

1987, and by the House of 
Representatives on December 7,1987, 
The plan became effective on March 15 , 

1988, as provided by the 1973 Act, as 
amended by Pub. L. 97-458, since a joint 
resolution disapproving it was not 
enacted. The plan reads as follows: 

For the Use of Crow Creek Sioux 
Tribe’s Judgment Funds in Docket 
115 Before the United States Claims 
Court. 

The funds of the Crow Creek Sioux 
Tribe, appropriated November 14,1986, 
in Docket 115 before the United States 
Claims Court, less attorney fees and 
litigation expenses, and including all 
interest and investment income accrued, 
shall be used as follows: 


One hundred percent (100%) of the 
funds shall be used for programming 
purposes. The funds shall be divided 
among the Big Bend, Crow Creek and Ft. 
Thompson districts of the Crow Creek 
Sioux Tribe, based upon a population 
survey conducted in November 1986 and 
updated May 1987 including resident 
enrolled members. The division shall be 
8% for the Big Bend District, 13% for the 
Crow Creek District and 19% for the Fort 
Thompson District. The proportionate 
share of the districts will be used as 
followed: 

The Big Bend District will use their 
proportionate share of the funds for 
youth recreation, the Crow Creek 
District will use their proportionate 
share for youth recreation and start-up 
money for a Crow Creek District store. 
The Ft. Thompson District will use their 
proportionate share which may include, 
as resources permit, the purchase of a 
mini-bus to provide elderly center 
building expenses, seed money for an 
elderly home, clothing for children and 
burial program assistance. None of the 
funds will be available for per capita 
payments. 

General Provision 

None of the funds made available 
under this plan for programing shall be 
subject to Federal or State income taxes, 
nor shall such funds nor their 
availability be considered as income or 
resources nor otherwise utilized as the 
basis for denying or reducing the 
financial assistance or other benefits to 
which such household or member would 
otherwise be entitled under the Social 
Security Act or, except for per capita 
shares in excess of $2,000, any Federal 
or federally assisted program. 

W.P. Ragsdale. 

Acting Assistant Secretary, Indian Affairs. 

[FR Doc. 88-9940 Filed 5-4 -88; 8:45 am] 

BILLING CODE 4310-02 M 


Plan for the Use and Distribution of the 
Lower Brule Sioux Tribe’s Indian 
Judgment Funds in Docket 116 Before 
the United States Claims Court 

April 15.1988. 

agency: Bureau of Indian Affairs. 
Interior. 

action: Notice. This notice is published 
in exercise of authority delegated by the 
Secretary of the Interior to the Assistant 
Secretary for Indian Affairs by 209 DM 
8 . 


effective date: This plan was effective 
on March 8,1988. 
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FOR FURTHER INFORMATION CONTACT: 

Lynn Forcia. Tribal Services Specialist, 
Bureau of Indian Affairs. Branch of 
Acknowledgment and Research. MS 32 
SIB. 18th and C Streets NW., 
Washington. DC 20245. 

SUPPLEMENTARY INFORMATION: The Act 

of October 19.1973, (Pub. L. 93-134, 87 
Stat. 466). as amended, requires that a 
plan be prepared and submitted to 
Congress for the use and distribution of 
funds appropriated to pay a judgment of 
the Indian Claims Commission or Court 
of Claims to any Indian Tribe. Funds 
were appropriated on November 14, 
1986, in satisfaction of the award 
granted to the Lower Brule Sioux Tribe 
before the United States Claims Court in 
Docket 116. The plan for the use and 
distribution of the funds was submitted 
to Congress with a letter dated 
November 5.1987, and was received (as 
recorded in the Congressional Record) 
by the Senate on November 30.1988, 
and by the House of Representatives on 
November 19.1987. The plan became 
effective on March 8,1988, as provided 
by the 1973 Act, as amended by Pub. L 
97—458, since a joint resolution 
disapproving it was not enacted. The 
plan reads as follows: 

For the Use of Lower Brule Sioux 
Tribe’s Judgment Funds in Docket 
116 Before the United States Claims 
Court. 

The funds of the Lower Brule Sioux 
Tribe, appropriated November 14,1986, 
in Docket 116 before the United States 
Claims Court, less attorney fees and 
litigation expenses, and including all 
interest and investment income accrued, 
shall be used as follows: 

One hundred percent (100%) of the 
funds shall be used to establish an 
irrevocable trust for a period of not less 
than ten (10) years. Only the interest 
and investment income accrued shall be 
utilized on a budgetary basis, subject to 
the approval of the Secretary, for grants 
to persons under the Lower Brule Sioux 
Tribe’s Educational Assistance Grant 
Program. The annual investment shall 
be scheduled to mature as 
recommended by the Education 
Committee so that funds are available at 
the awarding of the grants. 

The Education Fund investment shall 
continue for a period of not less than ten 
(10) years following the effective date of 
his plan, unless revoked by referendum 
vote of the Lower Brule Sioux Tribe, at 
which an alternative use shall be 
subject to the approval of the Secretary 
of the Interior. An alternative plan 
devised will also provide for programing 
purposes. 


General Provision 

None of the funds made available 
under this plan for programing shall be 
subject to Federal or State income taxes, 
nor shall such funds nor their 
availability be considered as income or 
resources nor otherwise utilized as the 
basis for denying or reducing the 
financial assistance or other benefits to 
which such household or member would 
otherwise be entitled under the Social 
Security Act or, excpet for per capita 
shares in excess of $2,000, any Federal 
or Federally assisted program. 

W.P. Ragsdale, 

Acting Assistant Secretary; Indian Affairs. 

|FR Doc. 88-9941 Filed 5-4-88; 8:45 am] 

BILLING COOE 4310-0241 


Bureau of Land Management 

f V/Y-060-08-4121-08] 

Environmental Statements; Buffalo 
Resources Area; Wyoming 

agency: Bureau of Land Management, 
Interior. 

action: Proposed plan amendment: 
Buffalo Resource Area, Wyoming. 


summary: Notice is hereby given that 
the Bureau of Land Management is 
proposing to amend the Buffalo 
Resource Area Resource Management 
Plan. The amendment modifies an 
existing decision which precludes the 
Bureau from considering coal lease 
applications within a 3-mile buffer zone 
which surrounds the planning district of 
the city of Gillette, Wyoming. The new 
decision would allow the Bureau to 
consider applications for emergency 
coal leases, exchanges, or lease 
modifications inside the buffer zone. All 
applications within the Gillette Buffer 
Zone would have to be adjacent to an 
existing mining operation and extend no 
more than 1 mile beyond the existing 
coal lease boundaries. The Gillette City 
Council is in agreement with this 
proposal and they would be consulted 
with before any new application is 
approved. 

dates: Comments on this plan 
amendment may be filed within 30 days 
from the date of this Notice. The 
required consistency review by the 
Governor is occurring concurrently with 
this Notice. 

FOR FURTHER INFORMATION CONTACT: 

Comments on the plan amendment 
should be sent to Glpnn Bessinger, 


Buffalo Resource Area Manager, 189 
North Cedar, Buffalo. WY 82834. 
Hillary A. Oden, 

State Director . 

[FR Doc. 88-9938 Filed 5-4-88; 8:45 am] 

BILLING COOE 4310-22-44 


[OR 120-6310-02; GP8-129] 

Coos Bay District Advisory Council; 
Meeting 

agency: Bureau of Land Management. 
Interior. 

action: Meeting of Coos Bay District 
Advisory Council. 


summary: Notice is hereby given in 
accordance with Pub. L 94-579 and 43 
CFR Part 1780 that a meeting of the Coos 
Bay District Advisory Council will be 
held on Tuesday, June 7,1988, beginning 
at 9:00 a.m. The meeting will be held in 
the conference room of the BLM Coos 
Bay District Office, 333 South Fourth 
Street, Coos Bay, OR. 

Agenda: The agenda for the meeting 
will include: 

1. Review and comment on the 
proposed "State Director Guidance" for 
the 1990s Oregon Resource Management 
Planning process. Deliberations should 
result in a Council recommendation to 
the District Manager, which will be 
entered as public comment to the 
proposed guidance. 

2. Discussion of the current state of 
management of the Dean Creek Elk 
Viewing Area. 

3. Arrangements for the next meeting. 

The meeting is open to the public and 

news media. Interested persons may 
make oral statements to the council 
from 10:00 a.m. to 10:30 ajn- on Tuesday. 
June 7. or file written statements for the 
council's consideration. Anyone wishing 
to make an oral statement must notify 
the District Manager by close of 
business on Tuesday. May 31,1988 
(Telephone 503-269-5880)., 

address: Bureau of Land Management, 
Coos Bay District Office. 333 South 
Fourth Street, Coos Bay, OR 97420. 

Minutes of the meeting will be 
maintained at the District Office and 
made available during regular business 
hours (7:45 a.m. to 4:30 p.m.) for public 
inspection or reproduction at the cost of 
duplication. 

Date: April 27.1988. 

David W. Taylor. 

Associate District Manager. 

[FR Doc. 88-9943 Filed 5-4-88: 8:45 am) 

BILLING COOE 4310-3344 
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ICA-060-08-7122-10-1018; CA-216081 

Realty Action; Exchange of Public and 
Private Lands, Riverside County, CA 

AGENCY: Bureau of Land Management, 

Interior. 

action: Notice of realty action; 
exchange of public and private lands, 
CA-21608. 

summary: The following described 
public lands have been determined to be 
suitable for disposal by exchange under 
section 206 of the Federal Land Policy 
and Management Act of October 21, 

1976 (43 U.S.C. 1716): 

San Bernardino Meridian, California 

T. 3 S.. R. 5 E. 

Sec. 30: Lots 14,16. 21. and 25. 

Containing 20.71 acres, more or less. 

In exchange for these lands, the 
United States will acquire the following 
described non-federal lands from The 
Nature Conservancy: 

San Bernardino Meridian California 

T. 4 S., R. 6 E. 

Sec. 14: SEttSEttSEV^ 

Containing 10 acres, more or less. 

SUPPLEMENTARY INFORMATION: The 

purpose of the exchange is to acquire a 
portion of the non-federal lands within 
the 13,030 acre preserve for the 
Coachella Valley fringe-toed lizard. The 
lizard is federally listed as threatened 
and State listed as endangered. The 
Bureau of Land Management’s goal is to 
acquire approximately 6,700 acres of 
private land within the preserve. The 
acres being acquired do not constitute 
habitat for the lizard, but provide a sand 
source required for the continuing 
production of active sand dune areas 
that are critical habitat for the lizard. 
Other State and Federal agencies will 
acquire the remaining portions of the 
preserve. The public interest will be 
well served by completing this 
exchange. 

The values of the lands to be 
exchanged are approximately equal: full 
equalization of values will be achieved 
through acreage adjustment, or by cash 
payment in an amount not to exceed 
25% of the value of the lands being 
transferred out of Federal ownership. 

Lands to be transferred from the 
United States will be subject to the 
following reservations, terms, and 
conditions: 

1. A reservation to the United States 
of a right-of-way for ditches or canals 
constructed by the authority of the 
United States, under the Act of August 
30,1890 (43 U.S.C. 945). 


2. A right-of-way for a Federal Aid 
Highway, serial No. LA 097054. under 
the Act of November 9,1921 (42 Stat. 

212; 23 U.S.C. 18). 

3. A right-of-way for a Federal Aid 
Highway, serial No. R 243, Act of August 
27,1953, as amended (23 U.S.C. 317). 

4. Those rights for transmission line 
purposes granted to Southern California 
Edison Company, its successors or 
assigns, serial No. R 458, under the Act 
of March 4,1911 (43 U.S.C. 961). 

5. Those rights for electrical 
transmission line purposes granted to 
Southern California Edison Company, 
its successors or assigns, serial No. R 
964, under the Act of March 4,1911 (43 
U.S.C. 961). 

6. The reservation to the United 
States, its permittees and licensees, to 
enter upon, occupy and use any part or 
all of the said land lying within 50 feet 
of the centerline of an electric 
transmission line authorized under 
Power Project 1397 and Powersite 
Reserve 530, and subject to the 
conditions and limitations of section 24 
of the Federal Power Act of June 10, 

1920, 41 Stat. 1075, as amended (16 
U.S.C. 818). 

Publication of this notice in the 
Federal Register segregates the public 
lands from operation of the public land 
laws and the mining laws, except for 
mineral leasing. The segregative effect 
will end upon issuance of patent or two 
years from the date of publication, 
whichever occurs first. 

For detailed information concerning 
this exchange, including the 
environmental assessment and land 
report, contact John Sullivan, BLM Indio 
Resource Area Office, (619) 323-4421. 

For a period of 45 days after 
publication of this notice in the Federal 
Register, interested parties may submit 
comments to the District Manager, 
California Desert District, 1695 Spruce 
Street, Riverside, California 92507. Any 
adverse comments will be evaluated by 
the State Director, who may vacate or 
modify this realty action and issue a 
final determination. In the absence of 
any adverse comments, this realty 
action will become the final 
determination of the Department of the 
Interior. 

Date: April 29,1988. 

H.W. Riecken, 

Acting District Manager. 

[FR Doc. 88-9949 Filed 5-4-88: 8:45 am] 

BILLING CODE 4310-40-U 


1ES-030-08-4212-11; ES-00157-014; ES- 
32711] 

Realty Action; Recreation and Public 
Purposes Classification—Land 
Classification for Recreation and 
Public Purposes, Crow Wing County, 
MN 

SUMMARY: The following described 
parcel has been classified as suitable for 
disposal to Crow Wing County by 
conveyance pursuant to the provisions 
of the Recreation and Public Purposes 
Act of 1926 (44 Stat. 741) as amended 
(U.S.C. 069): 

Fifth Principal Meridian, Minnesota 

1. ES-32711 Crow Wing County: T.133N., 
R.25W., Sec. 18 NENE, total of 40 acres 
The purpose of the conveyance is the 
parcels management for recreation and 
wildlife in the Duck Lake Memorial 
Forest. 

Any patent issued under this notice 
shall be subject to the provisions in 43 
CFR 2741.8. In the event of 
noncompliance with the terms of the 
patent, title to the land shall revert to 
the United States. Classification of this 
land segregates it from all appropriation 
except as to applications under the 
mineral leasing laws and the Recreation 
and Public Purposes Act. 

This segregation will terminate upon 
issuance of a patent, or eighteen (18) 
months from the date of this notice, or 
upon publication of a Notice of 
Termination. 

Comments 

For a period of 45 days from the date 
of first publication of this notice, 
interested parties may submit comments 
to: District Manager, Milwaukee District 
Office, Bureau of Land Management, 

P.O. Box 631, Milwaukee, Wisconsin 
53201-0631. 

FOR FURTHER INFORMATION CONTACT: 

Detailed information concerning this 
application is available for review at the 
Milwaukee District Office, 310 West 
Wisconsin Avenue. Suite 225, 

Milwaukee, Wisconsin 53203; or by 
calling Larry Johnson at (414) 291-4413. 
Bert Rodgers, 

District Manager. 

[FR Doc. 88-9948 Filed 5-4-88; 8:45 am) 

BILLING CODE 4310-GJ-M 


[MT-070-04-4212-13: M-75428] 

Realty Action; Exchange; Montana 

agency: Bureau of Land Management, 
Interior. 

action: Designation of public lands in 
Granite, Missoula, and Powell counties, 
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Montana, for possible transfer out of 
Federal ownership in exchange for land 
owned by Milwaukee Land Company. 

summary: BLM proposes to exchange 
public land to achieve better 
management through consolidation. 

The following public land is being 
considered for disposal in an equal 
value exchange pursuant to section 206 
of the Federal Land Policy and 
Management Act of October 21, 2976, 43 
U.S.C. 1716. 

Frincipal Meridian, Montana 
T ION., R.6W., 

Sec. 8, Lot 1 
T. 13 N.. R. 12 W., 

Sec. 15, Lot 1 
T. 14 N.. R.13 W., 

Sec. 6, Lot 2 
T. 15 N.. R. 13 W., 

Sec. 32. SV^SWtt 
T. 5 R. 14 W M 
Sec. 18, SVfeSEttSEy* 

T. 7 N.. R. 14 W., 

Sec. 18. Lots 2,3.4, EVfeSW Y 4 
Sec. 20. SVfeSVfc 
Sec. 30. NVfeNEVfc 
T. 9 N.. R. 14 W., 

Sec. 32. SEy4SEV* 

T. 11 N.. R. 14 W.. 

Sec. 3, Lot 11 
Sec. 18. Lots 1,2,7,8 
T. 7 N.. R. 15 W., 

Sec. 13, NE*/4NEy4 
Sec. 24. W VfeSEy#, SW^ 

Sec. 25, NWV4NEy4. NEy 4 NWy 4 
T. 11 N.. R. 10 W., 

Sec. 12, Lot 2 
T. 13 N., R. 17 W.. 

Sec. 8, SWy4NE%. NWttSEK 

The lands described above comprise 
1,301 acres, more or less. These lands 
are segregated from entry under the 
mining laws, except the mineral leasing 
laws, effective upon publication of this 
notice in the Federal Register. The 
segregative effect will terminate upon 
issuance of patent, upon publication in 
the Federal Register of termination of 
the segregation, or 2 years from the date 
of this publication, whichever comes 
first. 

Final determination on disposal will 
await completion of an environmental 
assessment. Upon completion of the 
environmental assessment and land use 
decision, a Notice of Realty Action shall 
be published specifying the lands to be 
exchanged and the lands to be acquired. 

date: For a period of 45 days from date 
of publication in the Federal Register, 
interested parties may submit comments 
to the Butte District Manager, P.O. Box 
3388, Butte, Montana 59702. 

SUPPLEMENTARY INFORMATION: Detailed 
information concerning the exchange is 
available at the Butte District Office. 


April 27,1988. 

Gerald L. Quinn. 

Acting District Manager. 

[FR Doc. 88-9951 Filed 5-4-88; 8:45 am) 
BILUNG CODE 4310-DN-M 


[NV-930-00-4212-22] 

Filing of Plats of Survey; Nevada 

agency: Bureau of Land Management, 
Interior. 

action: Notice. 


summary: The purpose of this notice is 
to inform the public and interested State 
and local government officials of the 
latest filing of Plats of Survey in 
Nevada. 

effective dates: Filings were effective 
at 10:00 a.m. on the dates shown below. 
FOR FURTHER INFORMATION CONTACT: 
Lacel Bland. Chief, Branch of Cadastral 
Survey. BLM, Nevada State Office, 850 
Harvard Way, P.O. Box 12000, Reno, 
Nevada 89520. 702-784-5484. 

SUPPLEMENTARY INFORMATION: The plats 
of Survey of lands described below 
were officially filed at the Nevada State 
Office, Reno, Nevada on the date 
indicated. 


Mount Dtablo Meridian. Nevada 

Date filed 

T. 45 N.. R. 19 E.^Dependent Resur¬ 
vey. .... .. 

4/13/88 

T. 46 N., R. 19 E.—Dependent R©sur¬ 
vey.... 

4/13/88 

T. 38 N., R. 68 E.—Dependent Resur- 

4/25/88 

T. 38 N., R. 69 E.—Dependent Resur¬ 
vey ._ 

4/25/88 

T. 39 N., R. 68 E.—Dependent Resur- 

4/25/88 

T. 39 N., R. 69 E —Dependent Resur¬ 
vey ............ 

4/25/88 

T. 40 N„ R. 70 E—Dependent Resur- 

4/25/68 

T. 40 N., R. 69 E.—Dependent Resur¬ 
vey_____ 

4/25/88 

T. 41 N., R. 68 E —Dependent Resur¬ 
vey............. 

4/25/88 

T. 21 S.. R. 59 E—Supplemental Plat.., 

4/25/08 

The surveys on Ts. 45 and 46 N.. R. 19 
E. were accepted on March 30,1988; the 


remaining surveys were accepted on 
April 13,1988. All the surveys and the 
supplemental plat were executed to 
meet certain administrative needs of the 
Bureau of Land Management. 

All of the above-listed plats are now 
the basic record for describing the lands 
for all authorized purposes. The plats 
will be placed in the open files in the 
BLM Nevada State Office and will be 
available to the public as a matter of 
information. Copies of the plats and 
related field notes may be furnished to 


the public upon payment of the 
appropriate fee. 

Edward F. Spang, 

State Director, Nevada. 

IFR Doc. 88-9947 Filed 5^1-88; 8:45 am] 
BILLING CODE 431&-HC-M 


[CO-940-08-4220-10; COC 48469] 

Proposed Withdrawal and Opportunity 
for Public Meeting; Colorado 

agency: Bureau of Land Management, 

Interior. 

action: Notice. 

summary: The U.S. Department of 
Agriculture, Forest Service, proposes to 
withdraw 4.584 acres of National Forest 
System lands for a period of 20 years to 
protect Wild and Scenic values in a 23- 
mile segment of the South Platte River. 
This notice will segregate this site from 
location and entry under the mining 
laws for a period of 2 years pending 
final determination on this application. 
The lands have been and will continue 
to be open to mineral leasing and Forest 
Service management. 
date: Comments should be received on 
or before August 3,1988. 
address: Comments should be 
addressed to State Director, BLM 
Colorado State Office. 2850 Youngfield 
Street, Lakewood. Colorado 80215. 

FOR FURTHER INFORMATION CONTACT. 
Doris E. Chelius, BLM Colorado State 
Office, 303-236-1768. 

SUPPLEMENTARY INFORMATION: The 
Department of Agriculture filed 
application on April 13,198a to 
withdraw the following described 
National Forest System lands from 
location and entry under the U.S. mining 
laws, subject to valid existing rights, 
pursuant to the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 197a 90 Stat. 2751, 
43 U.S.C. 1714: 

Sixth Principal Meridian 

Pike National Forest 
T. 10 S.. R. 71 W„ 

Sec. 22 . SVfcNV*NEy 4 SEY 4 . SVfeNEy 4 SEYi. 

EVfeSWy 4 SEy 4 . and SE l / 4 SEV 4 ; 

Sec. 26. \VVfeNWy 4 NWY 4 ; 

Sec. 27. EVfeNEV*. NEY 4 NWy 4 NEV 4 . S'A 
NWKNEtt.SWVeNEW. NEY4SWy4, SV4 
NWy 4 SWy 4 .S , 4 SW l / 4 . and SEVfr: 

Sec. 33. SEV4SEY* and SEY 4 : 

Sec. 34. W Y*NWy4NEy4. SWy4NEV4. E& 
Nwy 4 , EVfeNwy*Nwy 4 . swy4Nwy4. 
SWy 4 .NYiNWy4SEy4. and SWV4NW , /4 
SEY4. 

T. 11 S.. R. 71 W., 

Sec. 3. lots 8. 9. 15.16. and SV2 of lot 10. 
WViSWy 4 ; 
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Sec. 4. lots S. 12.13. SE'/.NE'/.SW SEV, 
SW 1 /.. EVaSEV,, S'ANWy.SEV., and 
SWV.SEVi; 

Sec. 9. W'AEV4. W^SE'/iNE'/., E'ANWV., 
E'ANEViSW'A, SEy«SW/«, NE'/.SEI/., 
and WVaSE'/.SEy.; 

Sec. 16. WANE Vi, WViSEy.NEVi, E'A 
NWV«. NEV.SVW., EWSEttSWVi. and 

sev4: 

See. 21. NEVi, ElAE'ANWVi. SW‘/.SE 1 /. 
NWA.E'ASwy., SEy.NWVisw/., EV4 
svvy«swy4. WANEy.sEy., nwase'a. 

NEy.SWy.SEy.. W'ASWy.SEy.; 

Sec. 28. WlAWViNEV.. EV4NWV«, EV4 
N'wy.Nwy«, swy.Nwy., N>ASwy«. 
SWy4SWy4. and NWy4SE*/4SWy4: 

Sec. 29. E'^SEy«. SEy4NW'/4SEy4, and EVt 
SW'ASE'A; 

Sec. 32, lot 6. EViNEVi, ElAWlANEy., N‘A 
ne'anease'a. sw'/4NEy«NEy4SEy4. 
WANE'/.SEy., and SEy.NE'/.SEy,; 
Sro.33. Iot0, NWy.NWy,NWy«.SViNWy. 
NW'/.. SW '/.NWy.. N V4N >ANW ‘/.SW y«. 
SE'ANEy.NWy.SWV., and E'ASEy, 
NW'/4SWy4. 

T. 12 S.. R. 71 W.. 

Sec. 4. lots 5. 6,10.13, and WASW'/.SWy.; 
Sec. 5. lots fl, 7. W'/aNEViSE'A. and NWV. 
NE'/«NEy4SEy4; 

Sec. 7. E'ASEy.SEV. and SWy4SEy4SEy4; 
Sec. 8. W^NEy., SEyiNEy4NWy4. S'/a 

swv.Nwy,, SEy4Nwy4, swy4. n>a 

NW'ASE'A. and SWy4NWy4SE'/4: 

Sec. 9, NWy.NWy.NWy.; 

Sec. 17. WANEViNWy., WANWy.. and 
N'ANW/.SWVi; 

Sec. 18 . NEy.NEy., NViSEWNEy.. and 
SWVliSE 1 /*, exclusive of patented lands; 
Sec. 19, NWViNEV4. exclusive of patented 

lands; 

Sec. 31, SE’/iSWV^NEVi. SE 1 /4NE , /4NW I /4, 
SE'/^NW'A, and W^NW'/.SEV4. 

T. 13 S.. R. 73 W., 

Sec. 1. EVa of lot 7, SWy4SW>/4NEV4. Eft 
SWV4NWy 4 . EWNWWSWW and WVfe 

WV^SEMi; 

Sec. 2. NV-jSEV^SEW 

Sec. 11. NV^of lot 2. S*feNEy 4 NEy 4 , W Vt 
SEV^NE 1 *, Sy>NWy 4 SEy 4 . and NWy 4 

NEV4SEy4; 

Sec. 12. SWy4NEy4NW»/4 and Sy 2 NWy 4 

NW Vi: 

Sec. 15. W^SWy4NEy4. and NV 2 NEV 4 

swy 4 ; 

Sec. 16, N. 10 chains of lot 7; 

Sec. 20. lot 5 and W VfcNWy 4 NEy 4 . 

The areas described aggregate 
approximately 4,584 acres of National Forest 
System lands in Douglas. Jefferson, Park and 
Teller Counties. 

The purpose of this withdrawal is to 
protect this segment of the South Platte 
River which has been determined to be 
eligible for a suitability evaluation for 
designation as a Wild and Scenic River. 

For a period of 90 days from the date 
of publication of this notice, all persons 
w no w ish to submit comments, 
suggestions, or objections in connection 
with this proposal may present their 
views in writing to the Colorado State 
I Director. 

Notice is hereby given that an 
I opportunity for a public meeting is 


afforded in connection with this 
proposed withdrawal. All interested 
persons who desire a public meeting for 
the purpose of being heard on this 
proposed action must submit a written 
request to the Colorado State Director 
within 90 days of the date of publication 
of this notice. If the authorized officer 
determines that a meeting should be 
held, this meeting will be scheduled and 
conducted in accordance with Bureau of 
Land Management Manual, section 
2351.16B. 

This application will be processed in 
accordance with the regulations set 
forth in 43 CFR Part 2300. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the land will be 
segregated from operation of the public 
land laws as specified above unless the 
application is denied or cancelled or the 
withdrawal is approved prior to that 
date. 

The temporary uses which may be 
permitted during this segregation period 
are those which the Forest Service 
determines will not diminish or change 
the free-flowing character, water 
quality, or the scenic, recreational, fish 
and wildlife, and other values which 
make the river eligible for designation. 
James D. Crisp, 

Chief, Branch of Adjudication. 

|FR Doc. 88-9933 Filed 5-4-88; 8:45 am) 

BILLING CODE 4310-JB-N 


l AZ-940-08-4212-13; A-22971] 

Realty Actions; Exchange of Public 
and Private Lands In Mohave County; 
Arizona 

AGENCY: Bureau of Land Management, 
Interior. 

action: Notice of exchange of land. 

summary: This action informs the public 
of the completion of an exchange 
between the United States and 
Scattered and Random Land 
Investments, a partnership. The United 
States transferred 1,194.21 acres in 
Mohave County and Scattered and 
Random Land Investments, a 
partnership, conveyed 7,751.53 acres in 
Mohave County. 

FOR FURTHER INFORMATION CONTACT: 

Lisa Schaalman, Arizona State Office, 
P.O. Box 16563, Phoenix, Arizona 85011. 
Telephone (602) 241-5534. 
SUPPLEMENTARY INFORMATION: On April 
14,1988, the Bureau of Land 
Management transferred the following 
described land by Patent No. 02-88- 
0028, pursuant to the Federal Land 
Policy and Management Act of October 
21,1976: 


Gila and Salt River Meridian. Arizona 

T. 18 N., R. 21 W.. 

Sec. 6, lots 1 to 5. tad., NViSWy 4 NEy 4 . 
SE'/4NEy4. Ny2SEy4Nwy 4 .NEy4SEy4. 

E^NwyiSEyi. sw i / 4 Nwy 4 sF.v;. 
NMdMy 2 SWy 4 SEY 4 . 

T. 19 N.. R. 21 W.. 

Sec. 18. lots 3 and 4. EyaSW 1 *. 

T. 22 N.. R. 19 W.. 

Sec. 34. WVk. 

T. 24 N.. R. 17 W.. 

Sec. 8. NEy 4 NEy 4 ; 

Sec. 10. NW 

The areas described comprise 1.194.21 
acres in Mohave County. 

In exchange the surface in the 
following described land was conveyed 
to the United States: 

Gila and Salt River Meridian. Arizona 
T. 24 N., R. 17 W., 

Sec. 5. lots 2. 3. 4. \Vy 2 SWy 4 . NWy 4 SEy 4 ; 

Sec. 7. NEV 4 NWy 4 ; 

Sec. 8. NEy 4 NWy 4 , WVfcWVfc, NEy 4 swy 4 ; 

Sec. 13. that portion of the SEy 4 NWy 4 . 
SWVi and WV^SEy* lying south and west 
of a straight line connecting the 
northwest and southeast section comers; 

Sec. 15. EV 2 NWy 4 ; 

Sec. 17. NEy 4 NEy 4 . SM*NEy 4 . Nwy 4 Nwy 4 . 

Ey*swy 4 ; 

Sec. 19. lot 3 . SEV4NWy 4 , SEy 4 swy 4 . 
NWy 4 SEy 4 ; 

T. 24N.. R. 17 W.. (cont.) 

Sec. 21. NWV 4 NEy 4 . WV^WMi. SEy 4 Nwy 4 . 
Nwy 4 SEy4.SEy 4 SEy4; 

Sec. 23, SVfeNE*/*. NEy 4 NWy 4 . SW 
Sec. 29 . SEy 4 Nwy 4 . Nwy 4 swy 4 , nv^se^i. 
T. 24 N.. R. 18 W., 

Sec. 13. Nwy 4 swy 4 . 

T. 25 N., R. 17 W., 

Sec. 21. NWy 4 SEy 4 ; 

Sec. 27. NWy 4 SEy 4 . SWSEW 

Sec. 29. SW, 

Sec. 33. Ny 2 NEy 4 , EViNWy 4 . NWy 4 SW l / 4 ; 

T. 25 N.. R. 18 W., 

Sec. 5. lots 1 to 4. inch, Sy*N W SW. 

Sec. 7, Beginning at a point on the Easterly 
boundary line of said Section 7; which 
point lies North 0 degrees 05 minutes 45 
seconds West, a distance of 366.66 feet 
from the Southeast Section comer of said 
Section 7; Thence North 89 degrees 59 
minutes 30 seconds West, a distance of 
313.48 feet; Thence North 0 degrees 02 
minutes 00 seconds West, a distance of 
322.00 feet; Thence North 89 degrees 59 
minutes 30 seconds West, a distance of 
271.00 feet; Thence North 0 degrees 02 
minutes 00 seconds West, a distance of 
161.00 feet; Thence North 89 degrees 59 
minutes 30 seconds West, a distance of 
311.00 feet; Thence North 0 degrees 02 
minutes 00 seconds West, a distance of 
644.00 feet; Thence North 89 degrees 59 
minutes 30 seconds West a distance of 
582.00 feet; Thence North 0 degrees 02 
minutes 00 seconds West, a distance of 
644.00 feet; Thence North 89 degrees 59 
minutes 30 seconds West, a distance of 
582.00 feet; Thence North 0 degrees 02 
minutes 00 seconds West, a distance 
1.127.00 feet; Thence South 89 degrees 59 
minutes 30 seconds East, a distance of 
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311.00 feet; Thence North 0 degrees 02 
minutes 00 seconds West, a distance of 
161.00 feet; Thence South 89 degrees 59 
minutes 30 seconds East, a distance of 
271.00 feet; Thence North 0 degrees 02 
minutes 00 seconds West, a distance of 
483.00 feet; Thence South 89 degrees 59 
minutes 30 seconds East, a distance of 
582.00 feet; Thence South 0 degrees 02 
minutes 00 seconds East, a distance of 
483.00 feet; Thence South 89 degrees 59 
minutes 30 seconds East, a distance of 
271.00 feet; Thence South 0 degrees 02 
minutes 00 seconds East, a distance of 
161.00 feet; Thence South 89 degrees 59 
minutes 30 seconds East, a distance of 
311.00 feet; Thence South 0 degrees 02 
minutes 00 seconds East, a distance of 
483.00 feet; Thence South 9 degrees 59 
minutes 30 seconds East, a distance of 
311.00 feet to an intersection with the 
Easterly boundary of said Section 7; 
Thence South 0 degrees 02 minutes 00 
seconds East, along the Easterly 
boundary of said Section 7, a distance of 
141.00 feet to the East V% Section comer 
of said Section 7; Thence South 0 degrees 
05 minutes 45 seconds East, along the 
Easterly boundary of said section 7, a 
distance of 2,234.00 feet (2274.00 feet- 
measured) to the Point of Beginning; 

Sec. 9. all. 

T. 26 N.. R. 14 W., 

Sec. 31. all. 

T. 26 N.. R. 15 W.. 

Sec. 25, that portion lying south and east of 
straight line connecting the southwest 
and northeast comers of said section, 
except the SVzUE'ASE'A, EV^SWttSEtt 
and SEVtSE'A; 

Sec. 35, that portion lying south and east of 
straight line connecting the southwest 
and northeast comers of said section, 
except the SEV^SWV*. 

T. 26 N., R. 17 W.. 

Sec. 1. lot 1, SE’ANEy*, NVfeSW 1 /*, SWVi 

swy<; 

Sec. 11. all. 

T. 26 N.. R. 18 W.. 

Sec. 33, all. 

T. 27 N.. R. 17 W.. 

Sec. 27, all. 

The areas described comprise 7,751.53 
acres in Mohave County. 

The purpose of this notice is to inform 
the public and interested State and local 
government officials of the exchange of 
public and private land. 

The surface of the land transferred to 
the United States in this exchange will 
be administered by the Bureau of Land 
Management. The mineral estate in the 
reconveyed land remains out of Federal 
ownership. 

John T. Mezes, 

Chief. Branch of Lands and Minerals 
Operations. 

[FR Doc. 88-9952 Filed 6-4-88; 8:45 am] 

BILLING CODE 4310-32-** 


[CA-060-08-7122-10-1018; CA-20338] 

Realty Action; Exchange of Public and 
Private Lands In Riverside County, CA 

agency: Bureau of Land Management, 
Interior. 

action: Notice of realty action- 
exchange of public and private lands, 

CA 20338. 

summary: The following described 
public lands have been determined to be 
suitable for disposal by exchange under 
section 206 of the Federal Land Policy 
and Management Act of October 21, 

1976 (43 U.S.C. 1716). 

San Bcmardiono Meridian, California 
T. 5 S. R. 2 W. 

Sec. 20: SW1/4NW1/4, NWl/4SWl/4. 

Containing 80 acres, more or less. 

SUPPLEMENTARY INFORMATION: The 

purpose of the exchange is to acquire a 
portion of the non-federal lands within 
the 13,030 acre preserve for the 
Coachella Valley fringe-toed lizard. The 
lizard is federally listed as threatened 
and State listed as endangered. The 
Bureau of Land Management’s goal is to 
acquire approximately 6700 acres of 
private land within the preserve. The 
acres being acquired do not constitute 
habitat for the lizard, but provide a sand 
source required for the continuing 
production of active sand dune areas 
that are critical habitat for the lizard. 
Other State and Federal agencies will 
acquire the remaining portions of the 
preserve. The public interest will be 
well served by completing this 
exchagne. 

The values of the lands to be 
exchanged are approximately equal; full 
equalization of values will be achieved 
through acreage adjustment, or by cash 
payment in an amount not to exceed 
25% of the value of the lands being 
transferred out of federal ownership. 

Lands to be transferred from the 
United States will be subject to the 
reservation to the United States of a 
right-of-way for ditches or canals 
constructed by the authority of the 
United States, under the Act of August 
30, 1980 (43 U.S.C. 945). 

Publication of this notice in the 
Federal Register segregates the public 
lands from operation of the public land 
laws and the mining law, except for 
mineral leasing. The segregative effect 
will end upon issuance of patent or two 
years from the date of publication, 
whichever occurs first. 

For detailed information concerning 
this exchange, including the 
environmental assessment and land 


report, contact John Sullivan, BLM Indio 
Resource Area Office, (619) 323-4421. 

For a period of 45 days after 
publication of this notice in the Federal 
Register, interested parties may submit 
comments to the District Manager, 
California Desert District, 1695 Spruce 
Street. Riverside, California 92507. Any 
adverse comments will be evaluated by 
the State Director, who may vacate or 
modify this realty action and issue a 
final determination. In the absence of 
any adverse comments, this realty 
action will become the final 
determination of the Department of the 
Interior. 

Date: April 26,1988. 

E. Vernon Stephens, 

Acting District Manager. 

(FR Doc. 88-9953 Filed 5-4-88; 8:45 am] 

BILUNG COOE 4310-40-M 


[ID-060-08-4212-13; 1-22273] 

Coeur d’Alene District Cottonwood 
Resource Area, Idaho; Sale of Public 
Lands 

agency: Bureau of Land Management, 
Interior. 

action: Notice of realty action, 
competitive sale offering of public lands 
in Clearwater County, Idaho. 

DATE AND ADDRESS: The sale offering 
will be held on Friday, July 15, 1988. at 
11:00 a.m. at the Cottonwood Resource | 
Area Office, Route 3, Box 181, 
Cottonwood, Idaho 83522. If no 
acceptable bids are received the parcel 
will be offered over-the-counter through 
March 31,1989, on which date this sale 
offering will be suspended. 
summary: The following described 
lands have been examined and through 
the public-supported land use planning 
process have been determined to be 
suitable for disposal by sale pursuant to 
section 203 of the Federal Land Policy 
and Management Act of 1976, at no less 
than fair market value as determined byl 
an appraisal. Fair market value has been 
determined to be $7,300.00. 


Parcel 

Legal description 

Sale method j 

1-22273... 

T. 36 N., R. 2 E.. 
B.M.. section 

25. lot 2 (18.15 
acres). 

Competitive b*d 


When patented, the lands will be 
subject to road right-of-way 1-23049 and 
a right-of-way reservation to the United 
States for ditches and canals (43 U S.C. 
945) as well as any valid existing rights.! 
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The previously described lands are 
hereby segregated from appropriation 
under the public land laws including the 
mining laws for a period of 270 days or 
until patent is issued, whichever comes 
first. 

Sole Procedures: Sale parcel 1-22273 
will be sold by competitive bidding 
procedures as follows: A sealed bid 
must be submitted in person or by mail 
prior to the date and time of sale in the 
Cottonwood Resource Area Office. 

Route 3, Box 181, Cottonwood, Idaho 
83522. The bid must be sealed in an 
envelope with the envelope specifying 
the serial number and sale date in the 
lower left hand comer (i.e., “Sealed 
bid— public land sale 1-22273—July 15, 
1988). All bids will be publicly opened 
on the sale date. If two or more valid 
sealed bids are received for the same 
amount and are the high bid, a 
supplemental bidding of the high bidders 
will be held. 

Bids must be an amount equal to or 
greater than fair market value. A bid 
will constitute an application to 
purchase the mineral estate. There are 
no known mineral values. A deposit of 
not less than twenty percent (20%) of the 
bid amount must accompany each bid as 
well as a $50.00 fee for processing of the 
mineral conveyance. All fees and 
deposits must be in the form of a 
certified check, money order, bank draft 
or cashier’s check made payable to 
USDI-BLM. Bids will be rejected if 
accompanied by a personal check. Fees 
and deposits will be returned to all 
unsuccessful bidders following the sale 
offering. 

SUPPLEMENTARY INFORMATION: Detailed 
information concerning the conditions of 
the sale can be obtained by contacting 
Ron L Grant at (208) 962-8245. 

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
submit comments to the District Manger, 
Bureau of Land Management, 1808 North 
Third Street, Coeur d’Alene, Idaho 
83814. Objections will be reviewed by 
Ihe State Director who may sustain, 
vacate, or modify this realty action. In 
Ihe absence of any objections, this 
fealty action will become the final 
determination of the Department of the 
Interior. 

Dated: April 27,1988. 
hitz U. Rennebaum, 

District Manager. 

[FRDoc. 88-9961 Filed 5-4-88; 8:45 am] 

•lung code 4310-GG-M 


(UT-060-08-4212-14; UTU-52797, UTU- 
62536] 

Realty Action; Noncompetitive Sale of 
Public Lands In San Juan County, UT 

agency: Bureau of Land Management, 
Moab, Interior. 

action: Notice of realty action, UTU- 
52797 and UTU-62536, noncompetitive 
sale of public lands in San Juan County, 
Utah. 


summary: A Notice of Realty Action 
was published in the Federal Register, 
Volume 50. Page 8259 (February 14. 
1985) offering in part the following 
described 15 acres of public land for 
direct sale under the Authority of 
Section 203 of the Federal Land Policy 
and Management Act of 1976 (FLPMA) 
(90 Stat. 2750; 43 U.S.C. 1713): 

Salt Lake Meridian, Utah 

T. 34 S.. R. 24 E.. 

Sec. 30, NVfewy4Swy 4 SEy4, sv^s^sw 1 * 
SE>/4. 

By Notice of Realty Action published 
in Federal Register, Volume 52, Page 
31451-31452 (August 20.1987) the 
offering of the above-referenced 
described land was cancelled to allow 
for disposal of these lands by exchange 
under section 206 of FLPMA. 

The above-described public lands (15 
acres) are hereby reoffered for direct 
sale to William H. Gonzales, and the 
terms, conditions and reservations 
specified in the Notice of Realty Action 
published in Federal Register, Volume 
50, Page 6529 (February 14,1985) except 
for changes in fair market value, if any, 
shall apply. 

Publication of this notice in the 
Federal Register segregates the public 
lands from the operation of the public 
land laws and the mining laws. The 
segregative effect will end upon 
issuance of a patent, or two hundred 
and seventy (270) days from the date of 
the publication, whichever occurs first. 

DATES: For a period of forty-five (45) 
days from the date of publication of this 
notice in the Federal Register, interested 
parties may submit comments to the 
Moab District Manager, Bureau of Land 
Management. P.O. Box 970, Moab, Utah 
84532. Objections will be reviewed by 
the Utah State Director, who may 
sustain, vacate, or modify this realty 
action. In the absence of any objections, 
this realty action will become the final 
determination of the Department of the 
Interior. 

supplementary information: 

Additional information concerning the 
lands, the terms and conditions of the 


sales, and the bidding instructions may 
be obtained from Dave Krouskop. Area 
Realty Specialist, at the San Juan 
Resource Area Office. 435 North Main. 
P.O. Box 7, Monticello, Utah 84535. (801) 
587-2141, or from Brad Groesbeck, 
District Realty Specialist, at the Moab 
District Office, 82 East Dogwood, P.O. 
Box 970, Moab. Utah 84532, (801) 259- 
6111. 

Date: April 27,1988. 

Gene Nodine, 

District Manager. 

|FR Doc. 88-9955 Filed 5-4-88; 8:45 am| 

BILUNG COOE 4310-00-*! 


[UT-020-88-4212-21] 

Salt Lake District; Realty Action; 
Correction 

agency: Bureau of Land Management, 
Interior. 

action: Notice of Realty Action for 
Firex 88 Correction. 


In notice document 88-8276 appearing 
on page 12609, in the issue of Friday, 
April 15,1988, add the following legal 
descriptions: 

T. 9 S., R. 7 W.. SLM., 

Sec. 1: NWy 4 SWy4NE l /4. 

T. 8 S., R. 8 W. f SLM, 

Sec. 29: NEV^NWV*. SEy». 

Sec. 32: NE l /4NEy 4 . 

Containing 250 Acres. 

Accumulative Total Containing 16,229.98 
Acres. 

Deane H. Zeller, 

District Manager. 

(FR Doc. 88-9962 Filed 5-4-88; 8:45 am] 

BILLING COOE 4310-00-*! 


[ NM-940-08-4220-11; NM NM 0555214, NM 
NM 52390, NM NM 52396] 

Proposed Continuation of Withdrawal; 
New Mexico 

agency: Bureau of Land Management, 
Interior. 

action: Notice. 

summary: The Bureau of Reclamation 
proposes that three existing land 
withdrawals for the Sumner Dam and 
Lake portion of the Carlsbad Project 
(formerly known as the Alamogordo 
Reservoir) continue for an additional 100 
years. This is the estimated remaining 
life of the improvements with which the 
Sumner Dam is associated. The 1,801.51 
acres involved would remain closed to 
surface entry and the mining laws, but 
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the entire acreage has been and would 
remain open to the mineral leasing laws. 

date: Comments should be received by 
August 3,1988. 

ADDRESS: Comments should be sent to; 
New Mexico State Director, BLM, P.O. 
Box 1449, Santa Fe, NM 87504-1449. 

FOR FURTHER INFORMATION CONTACT: 

Clarence Hougland, BLM, New Mexico 
State Office, 505-988-6554. 

The Bureau of Reclamation proposes 
that the existing land withdrawals made 
by Public Land Order No. 3632, 
Secretarial Orders of March 20,1921, 
and March 8,1937, be continued for a 
period of 100 years pursuant to section 
204 of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751, 

43 U.S.C. 1714. The lands are located 
within the following described 
townships: 

New Mexico Principal Meridian 

T. 5 N.. R. 23 E. 

T. 6 N.. R. 23 E. 

T. 4 N.. R. 24 E. 

T. 5 N.. R. 24 E. 

The areas described aggregate 1,801.51 
acres, more or less, in Guadalupe and 
DeBaca Counties. 

The land is located approximately 19 
miles north of Fort Sumner. No change is 
proposed in the purpose or segregative 
effect of the withdrawals. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuaton may present 
their views in writing to the New 
Mexico State Director at the address 
indicated above. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will be prepared for consideration 
by the Secretary of the Interior, the 
President, and Congress, who will 
determine whether or not the 
withdrawals will be continued, and if 
so, for how long. The final determination 
on the continuation of the withdrawals 
will be published in the Federal 
Register. The existing withdrawals will 
continue until such final determination 
is made. 

Larry L. Woodard, 

State Director. 

Dated: April 22,1988. 

[FR Doc. 88-9954 Filed 5-4-88; 8:45 am) 

BILLING COOE 4310-FB-M 
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Fish and Wildlife Service 

Information Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
Reduction Act 

The proposal for the collection of 
information listed below has been 
submitted to the Office of Management 
and Budget (OMB) for approval under 
the provisions of the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). 
Copies of the proposed information 
collection requirement and related forms 
and explanatory material may be 
obtained by contacting the Service’s 
clearance officer at the phone number 
listed below. Comments and suggestions 
on the requirement should be made 
directly to the Service Clearance Officer 
and the OMB Interior Desk Officer. 
Washington, DC 20503, telephone 202- 
395-7340. 

Title: Study of High Nonresponse 
Rates in Questionnaires to Waterfowl 
Hunters. 

Abstract: Migratory waterfowl 
hunting is authorized throughout the 
United States including Alaska. 
Information on the magnitude and 
composition of the harvest is needed for 
sound management, to preclude over¬ 
harvest of the species involved, and to 
allow the Service to set appropriate 
hunting regulations. Such data is 
obtained though the Service's annual 
waterfowl harvest surveys. The 
response rates are often less than 15% 
for sampling units. 

Such low response rates introduce the 
potential of substantial bias due to 
nonresponse in the current surveys. The 
data collected in this study will be used 
to evaluate potential nonresponse 
problems in current operational surveys 
and to provide recommendations for 
reducing the burden and costs of the 
current operational surveys. 

Service Form number(s): 2056-PAT 

Frequency: One time only 

Description of Respondents: 
Individuals or households (migratory 
bird hunters) 

Annual Responses: 10,385 

Annual Burden Hours: 1,109 

Service Clearance Officer: James E. 
Pinkerton, 202-653-7500, Room 859 
Riddell Building, U.S. Fish and Wildlife 
Service, Washington, DC 20240. 

Date: April 18,1988. 

Marvin L. Plenert, 

Acting Assistant Director-Refuges and 
Wildlife. 

[FR Doc. 88-10000 Filed 5-4-88; 8:45 am) 

BILLING CODE 4310-55-M 


i, 1988 / Notices 


Open Meetings; Klamath River Basin 
Fisheries Task Force and Klamath 
Fishery Management Council 

AGENCY: Fish and Wildlife Service, 
Interior. 

action: Notice of meetings. 

summary: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C. App. I), this notice announces 
meetings of the Klamath River Basin 
Fisheries Task Force and Klamath 
Fishery Management Council, both 
established under the authority of the 
Klamath River Basin Fisheries 
Resources Restoration Act (16 U.S.C. 
460ss et seq.). The meetings are open to 
public. 

dates: The Task Force meeting will be 
held from 1:00 p.m. to 4.00 p.m., Tuesday, 
May 31,1988, and from 9:00 a.m. to 12:00 
Noon Wednesday, June 1,1988. 

The Management Council meeting will 
be held from 8:00 a.m. to 4:00 p.m., 
Thursday, June 2,1988, and from 8:00 
a.m. to 3:00 p.m., Friday, June 3,1988. 
ADDRESS: Both the Task Force and the 
Management Council meetings will be 
held at the Red Lion Inn, 1929 4th Street, 
Eureka, California. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Ronald A. Iverson, Project Leader, 
U.S. Fish and Wildlife Service, 1312 
Fairlane Road, Yreka, California 96097, 
telephone (916) 842-5763. 
SUPPLEMENTARY INFORMATION: For 
background information on the Task 
Force and Management Council, please 
refer to the notice of their initial 
meetings that appeared in the Federal 
Register on July 8,1987 (52 FR 25639). 

During the Task Force meeting, 
agenda items for discussion will be the 
work plan and budget, for Federal Fiscal 
Year 1989 and State Fiscal Year 1988- 
1989, for the Klamath River Basin 
Conservation Area Restoration Program. 
The Task Force will also discuss a 
statement of mission and goals for the 
Task Force, and will develop 
interagency memorandums of agreement 
for implementing the Restoration 
Program. 

During the meeting of the 
Management Council, it will review the 
Klamath River Salmon Management 
Long-Term Harvest Sharing Agreement 
for possible revisions, discuss the role of 
the Management Council in the harvest 
management process, hear reports from 
its Technical Advisory Team on status 
of 1988 salmon Fisheries and a plan for 
in-season monitoring of ocean harvest, 
and adopt operating procedures for 
conducting Management Council 
business. 
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Dated: April 27,1988. 

Wally Steucke, 

Regional Director. 

[FR Doc. 88-9959 Filed 5-4-38; 8:45 am] 
BILLING CODE 4310-5S-M 


Minerals Management Service 

Environmental Documents Prepared 
for Proposed Oil and Gas Operations 
on the Alaska Outer Continental Shelf 

agency: Minerals Management Service 
(MMS), Interior. 

action: Notice of the availability of 
Environmental Documents Prepared for 
Outer Continental Shelf (OCS) Minerals 
Exploration Proposals on the Alaska 

OCS 


summary: The MMS, in accordance 
with Federal regulations (40 CFR 1501.4 
and 1506.6) that implement the National 
Environmental Policy Act (NEPA), 
announces the availability of NEPA- 
related Environmental Assessments 
(EA’s) and Findings of No Significant 
Impact (FONSFs) prepared by the MMS 
for the following oil and gas exploration 
activities proposed on the Alaska OCS. 
This listing includes all proposals for 
which FONSFs were prepared by the 
Alaska OCS in the 3-month period 
preceding the Notice. 
action: The EA determines whether 
changes to the Beaufort Sea Planning 
Area resource estimates, upon which the 
Sale 97 Oil-Spill-Rick Analysis is 
predicated, would result in changes in 
Ihe analysis presented in the Sale 97 
FEIS that would required preparation of 
a new environmental impact statement. 
Environmental Assessment 

EA No. AK 88-01 
Location 

Beaufort Sea Planning Area 
FONSl Date 

January 1988. 

for further information: 

Persons interested in reviewing 
environmental documents for the 
proposals listed above or obtaining 
information about EA’s and FONSI’s 
Prepared for activities on the Alaska 
OCS are encouraged to contact the 
MMS office in the Alaska OCS Region. 

The FONSl and associated EA are 
available for public inspection between 
jne hours of 7:45 a.m., and 4:30 p.m., 
Monday through Friday at: Minerals 
Management Service. Alaska OCS 
^gion, Library, 949 East 36th Avenue, 
Koom 502, Anchorage, Alaska 99508, 

Phone: (907) 261^1435. 

Suc UMENTARY ^formation: The 

MMS prepares EA’s and FONSFs for 


proposals which relate to exploration 
for oil and gas resources on the Alaska 
OCS. The EA’s examine the potential 
environmental effects of activities 
described in the proposals and present 
MMS conclusions regarding the 
significance of those effects. The EA is 
used as a basis for determining whether 
or not approval of the proposals 
constitutes major Federal actions that 
significantly affect the quality of the 
human environmental in the sense of 
NEPA 102(2)(C). A FONSl is prepared in 
those instances where MMS finds that 
approval will now result in significant 
effects on the quality of the human 
environment. The FONSl briefly 
presents the basis for that finding and 
includes a summary or copy of the EA. 

This Notice constitutes the public 
Notice of Availability of environmental 
documents required under the NEPA 
regulations. 

Dated: April 28,1988. 

Alan D. Powers, 

Regional Director. Alaska OCS Region. 

[FR Doc. 88-9963 Filed 5-4-88; 8:45 am) 

BILLING CODE 4310-MR-M 


Development Operations Coordination 
Document; ODECO Oil and Gas Co. 

agency: Minerals Management Service, 
Interior. 

action: Notice of the receipt of a 
proposed Development Operations 
Coordination Document (DOCD). 

summary: Notice is hereby given that 
ODECO Oil and Gas Company has 
submitted a DOCD describing the 
activities it proposes to conduct on 
Lease OCS-G 5290, Block 187, West 
Cameron Area, offshore Louisiana. 
Proposed plans for the above area 
provide for the development and 
production of hydrocarbons with 
support activities to be conducted from 
an existing onshore base located at 
Cameron, Louisiana. 
date: The subject DOCD was deemed 
submitted on April 21.1988. Comments 
must be received within 15 days of the 
publication date of this Notice or 15 
days after the Coastal Management 
Section receives a copy of the plan from 
the Minerals Management Service. 
addresses: A copy of the subject 
DOCD is available for public review at 
the Public Information Office, Gulf of 
Mexico OCS Region, Minerals 
Management Service, 1201 Elmwood 
Park Boulevard. Room 114, New 
Orleans, Louisiana (Office Hours: 8 a.m. 
to 4:30 p.m., Monday through Friday). A 
copy of the DOCD and the 
accompanying Consistency Certification 


are also available for public review at 
the Coastal Management Section Office 
located on the 10th Floor of the State 
Lands and Natural Resources Building, 
625 North 4th Street, Baton Rouge, 
Louisiana (Office Hours: 8 a.m. to 4:30 
p.m., Monday through Friday). The 
public may submit comments to the 
Coastal Management Section, Attention 
OCS Plans, Post Office Box 44487, Baton 
Rouge. Louisiana 70805. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Michael D. Joseph: Minerals 
Management Service, Gulf of Mexico 
OCS Region, Field Operations. Plans, 
Platform and Pipeline Section, 
Exploration/Development Plans Unit: 
Telephone (504) 738-2875. 

SUPPLEMENTARY INFORMATION: The 

purpose of this Notice is to inform the 
public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it is available for public review. 
Additionally, this Notice is to inform the 
public, pursuant to § 930.61 of Title 15 of 
the CFR, that the Coastal Management 
Section/Louisiana Department of 
Natural Resources is reviewing the 
DOCD for consistency with the 
Louisiana Coastal Resources Program. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected States, executives of affected 
local governments, and other interested 
parties became effective December 13, 
1979 (44 FR 53685). Those practices and 
procedures are set out in revised 
§ 250.34 of Title 30 of the CFR. 

Date: April 21,1988. 

J. Rogers Pearcy, 

Regional Director. Gulf of Mexico OCS 
Region. 

|FR Doc. 88-9945 Filed 5-4-88; 8:45 am] 

BILLING CODE 4310-MR-M 


Development Operations Coordination 
Document; ODECO Oil and Gas Co. 

agency: Minerals Management Service, 
Interior. 

action: Notice of the receipt of a 
proposed Development Operations 
Coordination Document (DOCD). 

summary: Notice is hereby given that 
ODECO Oil & Gas Company has 
submitted a DOCD describing the 
activities it proposes to conduct on • 
Lease OCS 074, Block 20, South Pelto 
Area, offshore Louisiana. Proposed 
plans for the above area provide for the 
development and production of 
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hydrocarbons with support activities to 
be conducted from an existing onshore 
base located at Dulac, Louisiana. 
date: The subject DOCD was deemed 
submitted on. April 28.1988. 
address: A copy of the subject DOCD 
is available for public review at the 
Public Information Office, Gulf of 
Mexico OCS Region, Minerals 
Management Service, 1201 Elmwood 
Park Boulevard, Room 114, New 
Orleans, Louisiana (Office Hours: 8 a.m. 
to 4:30 p.m., Monday through Friday). 
FOR FURTHER INFORMATION CONTACT: 

Mr. W. Williamson: Minerals 
Management Service, Gulf of Mexico 
OCS Region, Field Operations, Plans, 
Platform and Pipeline Section, 
Exploration/Development Plans Unit: 
Telephone (504) 736-2874. 
SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service is 
considering approval of the DOCD and 
that it is available for public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected States, executives of affected 
local governments, and other interested 
parties became effective December 13. 
1979 (44 FR 53685). Those practices and 
procedures are set out in revised Section 
250.34 of Title 30 of the CFR. 

Date: April 29.1988. 

J. Rogers Pearcy, 

Regional Director. Gulf of Mexico OCS 
Region. 

[FR Doc. 88-9946 Filed 5-4-88; 8:45 ami 
BILUNG CODE 4310-MR-M 


Development Operations Coordination 
Document; Pennzoil Co. 

agency: Minerals Management Service, 
Interior. 

action: Notice of the receipt of a 
proposed Development Operations 
Coordination Document (DOCD). 

summary: Notice is hereby given that 
Pennzoil Company has submitted a 
DOCD describing the activities it 
proposes to conduct on Leases OCS-G 
2607 and 2317, Blocks 312 and 333, 
Eugene Island Area, offshore Louisiana. 
Proposed plans for the above area 
provide for the development and 
production of hydrocarbons with 
support activities to be conducted from 
an existing onshore base located at 
Intracoastal City, Louisiana. 
date: The subject DOCD was deemed 
submitted on April 28,1988. 


address: A copy of the subject DOCD 
is available for public review at the 
Public Information Office. Gulf of 
Mexico OCS Region, Minerals 
Management Service, 1201 Elmwood 
Park Boulevard. Room 114, New 
Orleans* Louisiana (Office Hours: 8 a.m. 
to 4:30 p.m*, Monday through Friday). 

FOR FURTHER INFORMATION CONTACT! 

Mr. W. Williamson: Minerals 
Management Service, Gulf of Mexico 
OCS Region, Field Operations, Plans, 
Platform and Pipeline Section, 
Exploration/Development Plans Unit; 
Telephone (504) 736-2874. 
SUPPLEMENTARY INFORMATION: The 
purpose of this Notice is to inform the 
public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978* that the 
Minerals Management Service i9 
considering approval of the DOCD and 
that if is available for public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes information 
contained in DOCDs available to 
affected States, executives of affected 
local governments, and other interested 
parties became effective December 13; 
1979 (44 FR 53685). Those practices and 
procedures are set out in revised 
§ 250.34 of Title 30 of the CFR. 

Date: April 29,1988. 

J. Rogers Pearcy, 

Regional Director. Gulf of Mexico OCS 
Region. 

(FR Doc. 88-9950 Filed 5-4-88: 8:45 am] 

BILLING CODE 4310-MR-M 


INTERSTATE COMMERCE 
COMMISSION 

[Finance Docket No. 312651 

Wisconsin Central LTD.—Exemption- 
Trackage Rights—Duluth, Missabe and 
Iron Range Railway Co. 

Duluth. Missabe and Iron Range 
Railway Company (DMftIR) has agreed 
to grant overhead trackage rights to 
Wisconsin Central Ltd., at Saunders, 

WI, between milepost 13.00 and 
milepost 19.43 of DM&IIF9 Interstate 
Branch, a distance of approximately 0.43 
miles. The trackage rights became 
effective on April 22,. 1988. 

This notice is filed under 49 CFR 
1180.2(d)(7). Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not 9tay the 
transaction. 

As a condition to use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 

Co.—Trackage Rights—BN, 354 I.C.C. 


605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operate, 360 
I.C.C. 653 (1980). 

Dated: April 28.1988. 

By the Commission, Jane F. Mackaffi 
Director, Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 88-9964 Filed 5-4-88; 8:45 am] 

BILLiNG CODE 7035-01-M 


DEPARTMENT OF JUSTICE 

Stipulation and Order Modifying 
Stipulation on Requisite Remedial 
Technology Program (RRT Program) in 
an Action To Enjoin Discharges of 
Pollutants; Hooker Chemicals and 
Plastics Corp. et al. 

In accordance with Departmental 
Policy. 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a stipulation and 
order modifying the Stipulation On 
Requisite Remedial Technology Program 
(RRT Program) which had been entered 
by order dated August 11,1986 in United 
States of America et al. v. Hooker 
Chemicals & Plastics Coloration, et aC 
(Hyde Pork Landfill), Civil Action No. 
79-989C (W.D.N.Y.). was lodged with 
the United States District Court for the 
Western District of New York on April 
21.1988. The Stipulation On Requisite 
Remedial Technology Program 
established a program for Hooker 
Chemicals ft Plastics Corporation (now 
named “Occidental Chemical 
Corporation M ), which owned and 
operated the Hyde Park Landfill located 
in the Town of Niagara, Niagara County, 
New York, to implement the '‘requisite" 
technology as part of a comprehensive 
remedial program for the site relating to 
the discharge of pollutants into the 
environment. 

The proposed modification addresses 
changes in the health and safety 
elements of the RRT Program with 
respect to the instruments to be used for 
volatile organic air monitoring, as well 
as laboratory analytical requirements 
and action levels for organic chemical 
vapors to assure the protection of 
workers during survey and remedial 
activities. 

The Department of Justice will receive 
for thirty (30) days from the date of 
publication of this notice, written 
comments relating to the stipulation and 
order. Comments should be addressed 
to the Assistant Attorney General. Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530 and should refer to United States 
of America et al. v. Hooker Chemicals Sr 
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Plastics Corporation, et al. (Hyde Park 
Landfill). D.J. Ref. No. 90-7-1 40. 

The Stipulation And Order Modifying 
The Stipulation On Requisite Remedial 
Technology Program may be examined 
at the office of the United States 
Attorney, Western District of New York, 
United States Courthouse, Buffalo, New 
York 14202; at the Region II office of the 
U.S. Environmental Protection Agency, 
26 Federal Plaza, New York. New York 
10278; and the Environmental 
Enforcement Section, Land and Natural 
Resources Division, U.S. Department of 
Justice, Room 1515, Ninth Street and 
Pennsylvania Avenue, NW., 

Washington, DC 20530. A copy of The 
Stipulation And Order Modifying The 
Stipulation On Requisite Remedial 
Technology Program may be obtained in 
person or by mail from the 
Environmental Enforcement Section, 

Land and Natural Resources Division of 
the Department of Justice. 

Roger J. Marzulla, 

Assistant Attorney General. Land and 
Natural Resources Division. 

|FR Doc. 85-9939 Filed 5-4-88; 8:45 am) 

BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to the Clean Air Act; Midwest 
Asbestos Removal Service, Inc. 

In accordance with Departmental 
policy. 28 CFR 50.7, notice is hereby 
given that a proposed consent decree in 
United States v. Midwest Asbestos 
Removal Service, Inc. was lodged with 
the United States District Court for the 
Northern District of Illinois on April 22, 
1988. This agreement resolves a judicial 
enforcement action brought by the 
United States against the defendant 
which alleged violations of the Clean 
Air Act and the asbestos National 
Emission Standard for Hazardous Air 
Pollutants (NESHAP) at numerous sites 
in Indiana and Illinois. 

The consent decree provides for 
compliance with the Clean Air Act and 
NESHAP and payment of $25,000 in 
settlement of the action, as well as 
stipulated penalties if certain provisions 
of the decree are not met. 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
decree. Comments should be addressed 
to the Assistant Attorney General for 
the Land and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530. and should refer 
to United States v. Midwest Asbestos 
Removal Service. Inc., D.J. Ref. 90-5-2- 
M040.” 


The proposed consent decree may be 
examined at the office of the United 
States Attorney for the Northern District 
of Illinois or the regional office of the 
Environmental Protection Agency as 
follows: 


U.S. attorney 

EPA 

U.S. Attorney. Northern 
Districl of Illinois, 219 
South Dearborn St.. 
Chicago. IL 60604. 

Office of Regional 
Counsel. Region V, 
Third Floor. 111 West 
Jackson St., Chicago. 

IL 60604. 


A copy of the consent decree may be 
examined at the Environmental 
Enforcement Section, Land and Natural 
Resources Division of the Department of 
Justice, Room 1515, Ninth Street and 
Pennsylvania Avenue, NW., 

Washington, DC 20530. A copy of the 
proposed consent decree may be 
obtained by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice at the address 
above. In requesting a copy of the 
decree, please enclose a check payable 
to the United States Treasurer in the 
amount of $1.90. 

Roger J. Marzulla, 

Acting Assistant Attorney General, Land and 
Natural Resources Division. Department of 
Justice, Washington, DC20530. 

[FR Doc. 88-9956 Filed 5-4-88; 8:45 am) 

BILLING COOE 4410-01-* 


MERIT SYSTEMS PROTECTION 
BOARD 

Opportunity To Comment on the 
Coverage of a Review of Actions 
Taken by the Office of Personnel 
Management (OPM) During Calendar 
Year 1987 

agency: Merit Systems Protection 
Board. 

action: Notice of opportunity to 
comment on the coverage of a review of 
actions taken by the Office of Personnel 
Management (OPM) during calendar 
year 1987 

summary: 5 U.S.C. 1209(b) requires the 
Board to report annually to the President 
and the Congress on the “significant 
actions” of OPM, including an analysis 
of whether those actions are in accord 
with merit system principles and free 
from prohibited personnel practices. The 
Board is in the process of reviewing 
OPM’s significant actions during 
calendar year 1987. This notice explains 
the Board's study and invites public 
comment on OPM’s programs and 
activities. 


date: Comments must be received on or 
before June 6,1988. 

address: Comments must be made in 
writing and sent to the Office of Policy 
and Evaluation, U.S. Merit Systems 
Protection Board, 1120 Vermont Avenue, 
NW., 8th Floor. Washington. DC 20419, 
Attention: Charles Friedman. 

FOR FURTHER INFORMATION CONTACT: 
Charles Friedman, Project Manager, 
Office of Policy and Evaluation. U.S. 
Merit Systems Protection Board, 1120 
Vermont Avenue. NW., 8th Floor, 
Washington, DC 20419, (202) 653-7208. 
SUPPLEMENTARY INFORMATION: 

(a) Background 

The Civil Service Reform Act of 1978 
established the merit principles (5 U.S.C. 
2301) and prohibited personnel practices 
(5 U.S.C. 2302) to govern the conduct of 
personnel management in the Federal 
Government. The Board is responsible 
for protecting the public interest in a 
civil service administered in accord with 
these merit principles and free from the 
prohibited personnel practices. The 
Board does this by adjudicating 
employee appeals, acting on actions 
brought by the Special Counsel, 
conducting special studies of the civil 
service and other merit systems, and 
reviewing the regulations and signficant 
actions of OPM. The Office of Policy 
and Evaluation has principal 
responsibility within the Board for merit 
systems studies and OPM oversight, 
including the annual report on OPM’s 
significant actions. 

(b) What Is a Significant Actions 
Report? 

The law (5 U.S.C. 1209(b)) allows the 
Board substantial discretion to 
determine which actions of OPM are 
significant to the merit system in any 
given year. In exercising its discretion as 
to which actions of OPM it will study, 
the Board considers several criteria, as 
follows: 

(1) Any OPM policy or program which 
might conflict with the statutory merit 
principles or contribute to the 
commission of a prohibited personnel 
practice; 

(2) The extent to which other major 
decisions made or actions taken by 
OPM are in accord with and promote 
the merit principles; and 

(3) OPM’s impact, overall, on 
personnel management within the merit 
systems of the Federal civil service. 

The Board’s review of OPM’s 
significant actions in 1936 considered 
five major subject areas: pay for 
performance (the Performance 
Management and Recognition System); 
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expanded authority for temporary 
appointments; reduction in force; hiring 
of entry-level Federal employees; and 
performance management. 

(c) Public Comment on significant 
Actions 

The Board invites any interested 
person or organization to comment on; 
which actions of OPM during calendar 
year 1987 were "significant” for the 
merit system; whether those actions 
were consistent with the merit systems 
principles and free from prohibited 
personnel practices; what types of data 
would be most pertinent in evaluating 
the significant action(s) being suggested; 
and from what sources could these data 
be moat appropriately obtained. 

Although comments are invited on 
any action taken by OPM during 1987, 
comments should be germane to the 
Board’s criteria as described above. 
Consideration may also be given to the 
fact that a lack of action on an issue by 
OPM can constitute a significant action 
for purposes of this review. 

In addition, the Board invites 
comments on the following topics which 
are already under consideration; 

—Development and implementation of 
new or revised classification and 
qualification standards; 

—Quality of worklife activities, as 
reflected in such Government policies 
and programs as the drug-free 
workplace program, and the problems 
of individuals suffering from Acquired 
Immune Deficiency Syndrome (AIDS), 
as well as the concerns of their co* 
workers; 

—Executive development, including the 
status of the Federal Executive 
Institute; and 

—College recruitment, concentrating on 
OPM’s progams to assist the 
Government in attracting the best 
college graduates from all segments of 
society. 

Finally, the Board also invites 
comments on the relative priority that 
should be assigned to each of the 
significant actions being suggested, 
including those topics listed above. 

(d) Format for Comments 

For each topic being suggested, please 
provide a short statement of the issue 
being raised, along with a brief 
explanation as to why it should be 
reviewed, and the impact—positive or 
negative—that OPM’s related action has 
had on the Federal service. 

Suggestions on what data (nature and 
sources) would be most useful in 
evaluating the issue and OPM’s 
action(s), as well as comments on the 
relative priority of all potential study 


topics, should be shown in a separate 
paragraph, 

(e) Confidentiality 

The Board will protect the identify of 
persons submitting comments and the 
confidentiality of such comments to the 
extent permitted by law. 

Date: May 2,1988. 

Robert E. Taylor, 

Clerk of the Board. 

[FR Doc. 88-10015 Filed 5-4-88; 8:45 am] 

BILLING COOE 7400-0 7-* 


NATIONAL ECONOMIC COMMISSION 

Meeting; Change of Location 

agency: National Economic 
Commission. 

action: Change of location of 
Commission Meeting. 

summary: The location of the National 
Economic Commission’s first public 
meeting on May 10,1988 has been 
changed to Room 608 of the Senate 
Dirksen Office Building. The meeting 
will be from 3-8 p.m. 

SUPPLEMENTARY INFORMATION: See 
Federal Register, Vol. 53, No. 80, 
Tur9day, April 26.1988, page 14871. 

FOR ADDITIONAL INFORMATION CONTACT. 
Alexander Platt, General Counsel, 789- 
1993, National Economic Commission, 
734 Jackson Place, NW., Washington, 

DC 20503. 

Drew Lewis, 

Co-Chairman. 

Robert S. Strauss, 

Co-Chairman. 

[FR Doc. 88-10100 Filed 5-4-88; 8:45 am) 
BILLING COOE 0S2O-4S-M 


NATIONAL COMMUNICATIONS 
SYSTEM 

National Security Telecommunications 
Advisory Committee, Industry 
Executive Subcommittee; Meeting 

A meeting of the Industry Executive 
Subcommittee of the National Security 
Telecommunications Advisory 
Committee will be held Tuesday, June 
21,1988. The meeting will be held at the 
MITRE Corporation, 7525 Colshire 
Drive, McLean. VA. Registration will 
begin at 8:30 a.m. and the meeting will 
start at 9 a.m. The agenda is as follows: 

A. Opening remarks, 

B. Administrative remarks. 

C. Briefings on industry and 
government activities. 

Due to the requirement to discuss 
classified information, in conjunction 


with the issues listed above, the meeting 
will be closed to the public in:the 
interest of National Defense. Any person 
desiring information about the meeting 
may telephone (202) 692-9274or write 
the Manager, National Communications 
System, Washington, DC 20305-2010. 
Robert V. Downey, 

Captain,. USN. Assistant Manager, NCSfoint 
Secretariat: 

[FR Doc. 88-9057 Filed 5-4-88; 8:45 am ] 

BILLING COOE 3610-4S-N 


NUCLEAR REGULATORY 
COMMISSION 

Long Island Lighting Co., (Shoreham 
Nuclear Power Station, Unit 1); Hearing 

[Docket No. 50-322-OL-3 (Emergency 
Planning)] 

April 28.1988. 

Before Administrative Judges: James P. 
Gleason, Chairman, Dr. Jerry R. Kline, Mr. 
Frederick J. Shon. 

Notice is hereby given that, in 
accordance with the Licensing Board’s 
Memorandum and Order of March 10. 
1988, evidentiary hearings on emergency 
planning issues will commence in 
Hauppauge, New York, beginning at 9:30 
a.m. on May 16,1988. The hearings will 
take place in the Court of Claims 
Courtroom, State Office Building, 
located on Veterans Memorial Highway. 
Parties to the proceeding are the Long 
Island Lighting Company, New York 
State, Suffolk County, the Town of 
Southampton, and the Nuclear 
Regulatory Staff. 

For the Atomic Safety and Licensing Board. 
James P. Gleason, 

Chairman, Administrative fudge. 

[FR Doc. 88-9978 Filed 5-4-88; 8:45 am| 

BILLING CODE 7590-01-M 


[Docket No. 50-397] 

Washington Public Power Supply 
System; Consideration of Issuance of 
Amendment to Facility Operating 
License and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
21 issued to Washington Public Power 
Supply System (the licensee); for 
operation of Washington Nuclear 
Project 2 located in Benton County. 
Washington. The request for amendment 
was submitted by letter dated March 18, 
1988 (Reference G02-88-065). 

The proposed amendment would 
change Technical Specification Section 
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4.8 2.1, "D.C. Sources Surveillance 
Requirements.'* Subsection d. of that 
Section specifies the discharge 
amperage profiles which must be 
achievable for the DC batteries to be 
declared operable. The proposed 
amendment would revise those 
discharge amperage profiles. This 
change is being made because review of 
design documents indicated an 
inconsistency with the Technical 
Specifications. Battery load profiles 
were recalculated to provide the revised 
values. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

June 8 , 1988, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license, and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for hearing and a petition for leave to 
intervene. Request for a hearing and 
petitions for leave to intervene must be 
filed in accordance with the 
Commission's "Rule of Practice for 
Domestic Licensing Proceedings" in 10 
CFR Part 2. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board 
Panel will rule on the request and/or 
petition, and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene must set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial or other interest in 
'ne proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
n V person who has filed a petition for 
eave to intervene or who has been 
admitted as a party may amend the 
Petition without requesting leave of the 


Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention; 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner or 
representative of the petitioner promptly 
so inform the Commission by a toll-free 
telephone call to Western Union at 1- 
(800) 325-6000 (in Missouri l-{800) 342- 
8700). The Western Union operator 
should be given Datagram Identification 
Number 3737 and the following message 
addressed to George W. Knighton: 
petitioner's name and telephone 
number, date petition was mailed; plant 
name; and publication date and page 
number of this Federal Register notice. 

A copy of the petition should also be 
sent to the Office of the General 
Counsel—Rockville, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20055, and to Mr. Nicholas S. 
Reynolds, Esq., Bishop, Cook, Purcell 
and Reynolds, 1400 L Street NW., 
Washington, DC 20005-3502 and Mr. 

G.E. Doupe, Esq.. Washington Public 
Power Supply System, P.O. Box 968, 

3000 George Washington Way, 

Richland, Washington 99532, attorneys 
for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 


supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714 (a)(l)(i)-(v) and 2.714(d). 

If a request for hearing is received, the 
Commission’s staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street NW., 
Washington DC, and at the Richland 
City Library, Swift and Northgate 
Streets, Richland, Washington 99352. 

Dated at Rockville, Maryland, this 25th of 
April 1988. 

For the Nuclear Regulatory Commission. 
George W. Knighton, 

Director, Project Directorate V, Division of 
Reactor Projects — III, IV, V and Special 
Projects, Off ice of Nuclear Reactor 
Regulation . 

[FR Doc. 88-9987 Filed 5-4-88; 8:45 amj 
BILLING CODE 7590-01-M 


RAILROAD RETIREMENT BOARD 

Agency Forms Submitted for OMB 
Review 

agency: Railroad Retirement Board. 
action: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposal(s) for 
the collection of information to the 
Office of Management and Budget for 
review and approval. 


Summary of Proposal(s) 

(1) Collection title: Certification of 
Relinquishment of Rights. 

(2) Form(s) submitted: G-88. 

(3) Type of request Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method of collection. 

(4) Frequency of use: On occasion. 

(5) Respondents: Individuals or 
households. 

(6) Annual responses: 4,500. 

(7) Annual reporting hours: 375. 

(8) Collection description: Under 
section 2(e)(2) of the Railroad 
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Retirement Act, the Board must have 
evidence that an applicant for an 
employee, spouse or divorced spouse 
annuity has relinquished rights to return 
to employer service as a condition for 
receiving an annuity. The collection 
provides the means for obtaining this 
evidence. 

Summary' of Proposal(s) 

(1) Collection title: Requests for 
Consultative Medical Examinations. 

(2) Form(s) submitted: RL-12/lD-31a. 

(3) Type of request: Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method of collection. 

(4) Frequency of use: On occasion. 

(5) Respondents: Businesses or other 
for-profit, small businesses or 
organizations. 

(6) Annual responses: 10,100. 

(7) Annual reporting hours: 10,100. 

(8) Collection description: Under 
section 2 of the RRA and section 2 of the 
RULA, disability and sickness benefits 
are respectively provided for qualified 
railroad employees. The collection 
obtains consultative evidence of 
inability to work when needed to 
supplement evidence obtained from 
other sources. 

Additional Information or Comments: 
Copies of the proposed forms and 
supporting documents may be obtained 
from Pauline Lohens, the agency 
clearance officer (312-751-4692). 
Comments regarding the information 
collection should be addressed to 
Pauline Lohens, Railroad Retirement 
Board. 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer, Allison 
Herron (202-395-7316). Office of 
Management and Budget, Room 3002, 
New Executive Office Building, 
Washington, DC 20503. 

Pauline Lohens. 

Director of Information Resources 
Management. 

[FR Doc. 88-9930 Filed 5-4-88; 8:45 am) 

BILLING COOE 7S05-01-M 


Actuarial Advisory Committee; Public 
Meeting 

Notice is hereby given in accordance 
with Pub. L. 92-463 that the Actuarial 
Advisory Committee will hold a meeting 
on May 19,1988, at the office of the 
Chief Actuary of the U.S. Railroad 
Retirement Board, 844 North Rush 
Street Chicago, Illinois, on the conduct 
of the 17th Actuarial Valuation of the 
Railroad Retirement Account. The 
agenda for this meeting will include a 
discussion of the results and 
presentation of the 17th Actuarial 
Valuation. The text and tables which 


constitute the Valuation will have been 
prepared in draft form for review by the 
Committee. It is expected that this will 
be the last meeting of the Committee 
before publication of the Valuation. 

The meeting will be open to the 
public. Persons wishing to submit 
written statements or make oral 
presentations should address their 
communications or notices to the RRB 
Actuarial Advisory Committee, c/o 
Chief Actuary. U.S. Railroad Retirement 
Board, 844 North Rush Street, Chicago, 
Illinois 60611. 

Beatrice Ezerski, 

Secretary to the Board. 

Dated: April 27,1980. 

[FR Doc. 88-9958 Filed 5-4-88; 8:45 am] 

BILLING COOE 7905-01-W 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-25627; File No. CR-C30E- 
88-051 

Self-Regulatcry Organizations; 

Chicago Board Options Exchange, 

Inc.; Order Approving Proposed Rule 
Change 

On March 25.1988, the Chicago Board 
Options Exchange, Inc. (“CBOE* *’), 
submitted to the Securities and 
Exchange Commission (“Commission”), 
pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act”) 1 and Rule 19b-4 2 thereunder, a 
proposed rule change to modify the 
opening rotation procedures in S & P100 
Options (“OEX”). 

The proposed rule change was noticed 
and partially approved on an 
accelerated basis in Securities Exchange 
Act Release No. 25545, April 1,1988, 53 
FR 11720 (April 8,1988). No comments 
were received on the proposed rule 
change. 

The proposed rule change will adopt 
Rule 8.15, which sets forth selection and 
removal criteria for Lead Market- 
Makers (“LMMs”) and Supplemental 
Market-Makers (“SMMs“) and 
articulates their respective obligations, 
and Interpretation .02 to Rule 24.13, 
which describes, in part, the method by 
which nonparticipating market-maker 
and proprietary orders may participate 
in the opening and the setting of markets 
by the Order Book Official (“OBO”). 
Proposed Rule 8.15 provides that the 
Market Performance Committee 
(“Committee”) may appoint one or more 
market-makers in good standing with an 
appointment in the OEX as LMMs and 


» 15 U.S.C. 788(b)(1) (1982). 

* 17 CFR 240.19b~4 (1988). 


SMMs to participate in the modified 
opening rotation. LMMs and SMMs shall 
be appointed on the first day following 
an expiration for a period of one month 
(“expiration month”) and shall be 
assigned to a zone with one or more 
LMMs or SMMs. The Committee is also 
responsible for selecting the series to be 
included in a zone. Proposed Rule 8.15 
provides also that in selecting LMMs 
and SMMs the Committee shall 
consider: adequacy of capital, 
experience in trading index options, 
presence in the OEX trading crowd, 
adherence to Exchange rules and ability 
to meet other specified obligations. 3 

LMMs will be obligated to: (1) Quote 
firm two-sided markets of sufficient size 
in all series assigned to their zone to 
accommodate relatively active openings: 
(2) facilitate customer order imbalances 
in all series assigned to their zone; (3) 
assist LMMs in other zones to facilitate 
excessive imbalances; and (4) perform 
the above obligations for one expiration 
month commencing on the first day 
following an expiration. SMMs will be 
obligated to accept a previously agreed 
to portion of opening order imbalances 
and participate with the LMM in the 
modified trading rotation for one 
calendar week. Failure by either the 
LMM or SMM to perform his obligations 
may result in suspension of up to three 
months from trading in all OEX series. 

The Committee may remove one or all 
LMMs and SMMs in a zone if one or 
more LMMs or SMMs assigned to the 
zone fails to meet his obligations or any 
other applicable exchange rule. An 
LMM or SMM removed under this Rule 
may seek review of that decision under 
Chapter XIX of the Exchange Rules. 
Proposed Rule 8.15 also authorizes the 
Committee to appoint an interim LMM 
to complete the monthly obligations of 
any LMM who is removed from, no 
longer eligible for, resigns from, or fails 
to perform the duties of his appointment. 

Interpretation .02 to Rule 24.13 
provides, in part, that one or more 
LMMs in each zone shall be responsible 
for quoting a two-sided market in each 
of the series assigned to the zone. The 
OBO shall apprise such LMM of the 
order imbalances to be facilitated only 
in extreme market conditions or when 
there exists an extremely large 


* The CBOE has clarified that these criteria are 
intended to establish minimum participation levels 
only. The CBOE intends to allow as many qualified 
members as apply to become LMMs or SMMs If 
more than enough members who meet the minimum 
participation levels apply, the Committee either will 
appoint competing LMMs in a zone or rotate 
appointments each month. See Letter from Fredric 
M. Kreiger. Associate General Counsel. CBOE. to 
Howard Kramer. Assistant Director. Division of 
Market Regulation. SEC. dated April 4.1988. 
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imbalance of opening orders. Upon 
receiving the LMM market, the OBO will 
state the net imbalance in each series to 
the LMM who shall then buy or sell the 
imbalance. Market-makers who are not 
holding LMM or SMM appointments can 
participate in the opening of an OEX 
series by transmitting written non- 
cancellable proprietary and market 
maker orders to the LMM in that zone 
ten minutes prior to the opening of 
trading. The participation at the opening 
of such market maker shall not exceed 
that of an SMM in that zone. 

The CBOE states that the proposed 
rule change is designed to provide for a 
more rapid opening for the OEX by 
reducing the average time for opening 
rotations to approximately ten minutes, 
even under extreme market conditions 
such as those experienced in October. 

The CBOE notes further that the 
modified rotation process evolved from 
pilot programs using simultaneous 
rotations for series in the more distant 
expirations. The proposed modified 
OEX rotation differs from the pilot 
programs by providing for several sub¬ 
crowds or zones and the creation of 
LMMs and SMMs. 


The Commission finds that the 
proposed rule change is consistent with 
the Act and in particular the 
requirements of Section 6 and the Rules 
and Regulations thereunder in that the 
proposed rule change will expedite the 
completion of the opening rotation. The 
Commission believes that the 
establishment of designated zones for 
certain option series that will open 
simultaneously with the main rotation 
and the appointment of one or more 
LMMs and SMMs per zone will increase 
the speed of opening rotations. Faster 
opening rotations will reduce the 
problems associated with delayed free 
trading, especially during extreme 
market conditions as witnessed during 
the October 1987 market decline. 4 More 
specifically, a more timely completion of 
opening rotation and the commencement 
of free trading in all OEX option series 
'vill facilitate fair options pricing, permit 
oiarket makers to hedge positions more 
effectively, provide more depth and 
liquidity and contribute to price 
continuity. Finally, the Commission also 
notes that the proposed rule change will 
Crease the participation of more highly 
capitalized persons (LMMs. SMMs. and 
non-participating market makers) during 
opening rotation, and thereby contribute 
oa more deep, liquid, orderly, and 
ancient market maker in index options. 

feSecuriUM Exchange Commission. A Report 
77 Dlvt * *ion of Market Regulation on the 
oter 1987 Market Break. February. 1988. p. 8-6. 


It is therefore ordered\ pursuant to 
section 19(b)(2) of the Act. 5 that the 
proposed rule change be, and hereby is, 
approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 

Dated: April 29.1988. 

Jonathan G. Katz. 

Secretary. 

[FR Doc. 88-9996 Filed 5-4-88: 8:45 am] 
BILLING COO€ 8010-01-M 


(Release No. 34-25629; File No. SR-NASD- 
88 - 6 ] 

Self-Regulatory Organizations; 

National Association of Securities 
Dealers, Inc.; Order Approving 
Proposed Rule Change 

The National Association of Securities 
Dealers, Inc. (“NASD’*) submitted on 
February 16.1988, a proposed rule 
change pursuant to section 19(b)(1) of 
the Securities Exchange Act of 1934 
(“Act”) and Rule 19b-4 thereunder. The 
proposal amends the Interpretation of 
the Board of Governors—Review of 
Corporate Financing, at Article III, 
Section 1 of the NASD Rules of Fair 
Practice, to require the participation of a 
qualified independent underwriter in 
certain public offerings in which more 
than 10 percent of the net proceeds of 
the offering are directed to NASD 
members participating in the 
distribution of the offering, or to 
associated or affiliated persons of such 
members, or to immediate family 
members of such persons. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission release 
(Security Exchange Act Release No. 
25477, March 17,1988) and by 
publication in the Federal Register (53 
FR 9551, March 23,1988). No comments 
were received with respect to the 
proposed rule change. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of sections 
15A and the rules and regulations 
thereunder. 

It is therefore ordered , pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and hereby is, approved. In 
accordance with the letter amendment 
filed by the NASD on April 29.1988, the 

• 15 U.S.C. 788(b)(2) (1982). 

• 17 CFR 200.30-3(a)(12) (1988). 


proposed rule change will become 
effective on June 1,1988. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority, 17 CFR 200.36-3(a)(12). 
Jonathan G. Katz, 

Secretary. 

Dated: April 29.1988. 

[FR Doc. 88-9997 Filed 5-4-88; fc45 am) 
BILLING COOE 801(H>1-M 


(File No. 500-11 

Fluid Corp.; Order of Suspension of 
Trading 

May 2,1988. 

It appears to the Securities and 
Exchange Commission that there is a 
lack of current and adequate 
information concerning the securities of 
Fluid Corporation (“Fluid”) and that 
questions have been raised concerning, 
among other things, Fluid’s assets, 
business operations, and financial 
condition as a result of an action filed 
on March 2,1988 by the United States 
Small Business Administration against 
Fluid’s wholly owned subsidiaries, Fluid 
Capital Corporation and Fluid Financial 
Corporation, in the United States 
District Court for the District of New 
Mexico. The Commission is of the 
opinion that the public interest and the 
protection of investors require a 
suspension of trading in the securities of 
Fluid Corporation. 

Therefore, it is ordered, pursuant to 
section 12(k) of the Securities Exchange 
Act of 1934, that trading in the securities 
of Fluid Corporation, over-the-counter or 
otherwise, is suspended for the period 
from 11:30 a.m. e.d.t.. May 2,1988 
through 11:59 p.m. e.d.t., on May 11. 

1988. 

By the Commission. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 88-10026 Filed 5-4-88: 8:45 am| 

BILLING COOE 6010-01-11 


[File No. 500-1) 

World Resources International, Inc. 
Order of Suspension of Trading 

May 2,1988. 

It appears to the Securities and 
Exchange Commission that there is a 
lack of adequate information concerning 
the securities of World Resources 
International, Inc. (“World”) and that 
questions have been raised about 
adequacy and accuracy of publicly 
disseminated information concerning, 
among other things, World’s financial 
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statements, financial condition, assets, 
business operations, securities 
transactions, and other matters, and the 
Commission is of the opinion that the 
public interest and the protection of 
investors require a suspension of trading 
in the securities of World. 

Therefore, it is ordered, pursuant to 
section 12(k) of the Securities and 
Exchange Act of 1934, that trading in the 
common stock of World, over-the- 
counter or otherwise, is suspended for 
the period from 11:45 a.m. (e.d.t.) May 2, 
1988 through 11:59 p.m. (e.d.t.) on May 
11, 1988. 

By the Commission. 

Jonathan G. Katz, 

Secretary. 

|FR Doc. 88-10027 Filed 5-4-88; 8:45 am] 

BILLING CODE 6010-01-M 


SMALL BUSINESS ADMINISTRATION 

l License No. 02/02-0345] 

Intergroup Venture Capital Corp., 
Surrender of License 

Notice is hereby given that Intergroup 
Venture Capital Corporation, 230 Park 
Avenue, New York, New York 10169, 
has surrendered its license to operate as 
a small business investment company 
under the Small Business Investment 
Act of 1958, as amended (the Act). 
Intergroup Venture Capital Corporation 
was licensed by the Small Business 
Administration on August 7,1978. 

Under the authority vested by the Act 
and pursuant to the Regulations 
promulgated thereunder, the surrender 
was accepted on April 22,1988 and 
accordingly, all rights, privileges, and 
franchises derived therefrom have been 
terminated. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: May 2,1988. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

|FR Doc. 88-10033 Filed 5-4-88; 8:45 am] 

BILUNG COOE 802S-01-M 


(License No. 01/01-0345] 

Queneska Capital Corp.; Issuance of a 
Small Business Investment Co. 
License 

On January 21,1988, a notice was 
published in the Federal Register (53 FR 
13) stating that an application had been 
filed by Queneska Capitol Corporation, 
123 Church Street, Burlington, Vermont 
05401, with the Small Buisness 


Administration (SBA) pursuant to 
§ 107.102 of the Regulations governing 
small business investment companies 
(13 CFR 107.102 (1968)) for a license to 
operate as a small business investment 
company. 

Interested parties were given until the 
close of business February 20,1908, to 
submit their comments to SBA. No 
comments were received. 

Notice is hereby given that, pursuant 
to section 301(c) of the Small Business 
Investment Act of 1958, as amended, 
after having considered the application 
and all other pertinent information, SBA 
issued License No. 01/01-0345 on April 
25,1988, to Queneska Capital 
Corporation, to operate as a small 
business investment company. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: May 2.1988. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment 

[FR Doc. 88-10034 Filed 5^1-88; 8:45 am) 

BILUNG CODE 6025-01-M 


DEPARTMENT OF STATE 

Advisory Committee on International 
Law; Partially Closed Meeting 

A meeting of the Advisory Committee 
on International Law will take place at 
10:30 a.m. on Wednesday. May 11,1988, 
in Room 1205 of the Department of 
State, 2201 C Street, NW., Washington, 
DC. The morning session will not be 
open to the public; the afternoon session 
(2:30 p.m. to 3:30 p.m.) will be open to 
the public up to the capacity of the 
meeting room. 

The subject meeting will focus on 
policy and legal issues relating to the 
immunity of foreign States and their 
instrumentalities in United States 
courts, the International Court of Justice, 
the work of the International Law 
Commission and its relation to the Sixth 
Committee of the United Nations 
General Assembly, the Torture 
Convention and Torture Victims 
Protection Act and the United States 
relationship to the International Court of 
Justice. As the morning session will 
include examination and discussion of 
material classified in accordance with 
Executive Order 12356 the disclosure of 
which could adversely affect the foreign 
policy interests of the United States, it 
has been closed pursuant to section 
10(d) of the Federal Advisory Committee 
Act and 5 U.S.C. 552b(c)(l) and 5 U.S.C. 
552b(c)(9)(B). 

Entry to the building is controlled and 
will be facilitated by advance 


arrangements. Members of the public 
desiring to attend the afternoon session 
should, prior to May 10, notify the Office 
of the Assistant legal Adviser for 
United Nations Affairs (telephone (202) 
647-6771) of their name, affiliation, 
address and telephone number in order 
to arrange admittance. 

This notice does not provide the 
normal 15-day advance notice of the 
subject meeting because the date of the 
meeting was changed from that 
originally contemplated to allow 
responsible senior government officials 
to attend. 

Bruce C. Rashkow, 

Executive Director. 

April 22,1988. 

[FR Doc. 88-9929 Filed 5-4-88; 8:45 am] 
BILUNG CODE 4710-0«-M 


[Public Notice 1060] 

Privacy Act of 1974; New System of 
Records 

Notice is hereby given that the 
Department of State intends to adopt a 
new system of records, the 
“Communications Training Records, 
STATE-57.“ pursuant to the provisions 
of the Privacy Act of 1974 (5 U.S.C. 
552a(o)) and the Office of Management 
and Budget Circular No. A-130, 
Appendix I. A notice was published at 
53 FR 2798, February 1,1988, proposing 
the creation of this system and inviting 
public comment during the sixty day 
period. Since no comments were 
received, the Department is adopting the 
new system which will read as set forth 
below. 

For the Secretary of State. 

Dated: April 21,1988. 

Richard C. Faulk, 

Acting Assistant Secretary for 
Administration. 

STATE-57 

SYSTEM NAME: 

Communications Personnel Training 
Records. 

security classification: 

Unclassified. 

SYSTEM LOCATION*. 

Office of Communications, Resource 
Management Training Division, 2201 C 
Street. NW.. Washington, DC 20520: and 
Warrenton Training Center, Bear 
Wallow Road, Warrenton, Virginia 
22186. 
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CATEGORIES OF INDIVIDUALS COVERED BY THE 

SYSTEM: 

All Foreign Service professional 
communications personnel. Foreign 
Service officer and secretary back-up 
communications personnel, and Civil 
Service communications personnel 
employed by the Department of State. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Employee’s name, social security 
account number, grade, date and place 
of birth, current and previous 
assignments. Continuing Education 
Units (CELTS) awarded, previous 
experience and educational 
backgrounds, and technical training 
provided by the Office of 
Communications. 

AUTHORITY FOR MAINTENANCE OF THE 

system: 

Foreign Service Act of 1980, as 
amended, (22 U.S.C. 3901), and the Civil 
Service Reform Act of 1978 (5 U.S.C. 
1101 ). 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

The Office of Communications will 
use this record system in determining 
current and future training requirements 
of those individuals who are 
professional communications personnel 
and who have been tasked to perform 
additional back-up communications 
duties at Foreign Service posts. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

storage: 

Hard copy, computer media. 

retrievabiuty: 

By individual name, social security 
account number, assignment/posts and 
types of training. 

SAFEGUARDS: 

All employees of the Department of 
State have undergone a background 
security investigation. Access to the 
Department of State and its annexes is 
controlled by security guards, and 
admission is limited to those individuals 
possessing a valid identification card or 
individuals under proper escort. All 
records containing personal information 
on a computerized data base are 
accessible only through computer media 
under Department of State jurisdiction 
and placed in restricted areas, access to 
which is limited to authorized personnel. 
Access to computerized files is 
password-protected and under the direct 


responsibility of the system manager. 
The system manager has the capability 
of printing audit trails of access from the 
computer media, thereby permitting 
regular ad hoc monitoring of computer 
usage. 

RETENTION AND DISPOSAL: 

Biographic training data may be 
maintained in the system for as long as 
the individual is employed by the 
Department of State. More specific 
information regarding retention and 
disposal may be obtained by writing to 
the Director, Foreign Affairs Information 
Management Center, Room 1239, 
Department of State, 2201 C Street NW., 
Washington, DC 20520. 

SYSTEM MANAGER AND ADDRESS: 

Chief of Training Division. Warrenton 
Training Center, Box 3050. B~47, 
Warrenton, Virginia 22186. 

NOTIFICATION PROCEDURE: 

Individuals who have reason to 
believe that the Communications 
Personnel Training Records might 
contain records pertaining to themselves 
should write to the Information and 
Privacy Coordinator, Foreign Affairs 
Information Management Center, Room 
1239, Department of State, 2201 C Street 
NW., Washington, DC 20520. The 
individual must specify that he/she 
wishes the records of the 
Communications Personnel Training 
Records to be checked. At a minimum, 
the individual must include: Date and 
place of birth; current mailing address 
and zip code; signature. 

RECORD ACCESS PROCEDURES: 

Individuals who wish to gain access 
to or amend records pertaining to 
themselves should write to the 
Information and Privacy Coordinator, 
Foreign Affairs Information 
Management Center (address above). 

CONTESTING RECORD PROCEDURES: 

(See above). 

RECORD SOURCE CATEGORIES: 

The individual employee and the 
Department’s central personnel 
database. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

[FR Doc. 88-9936 filed 5-1-88; 8:45 am] 

BILLING CODE 4710-24-M 


DEPARTMENT OF THE TREASURY 
Customs Service 
(T.D. 88-24] 

Commercial Gauger Approval; Compu- 
Survey 

agency: Customs Service. Treasury. 

action: Notice of approval of a 
commercial gauger. 

summary: Pursuant to § 151.13, Customs 
Regulations (19 CFR 151.13), Compu- 
Survey, 4909 College Park Drive, (P.O. 
Box 69), Deer Park, Texas 77536, applied 
to Customs for approval to gauge 
imported petroleum and petroleum 
products and bulk liquid organic 
chemicals. Customs has determined that 
Compu-Survey meets all of the 
requirements for approval. 

Accordingly, Compu-Survey is hereby 
conditionally approved to gauge 
imported petroleum and petroleum 
products and bulk liquid organic 
chemicals in all Customs districts. 

EFFECTIVE DATE: April 25. 1988. 

FOR FURTHER INFORMATION CONTACT: 

Roger J. Crain, Office of Technical 
Services, U.S. Customs Service, 1301 
Constitution Avenue, NW’., Washington, 
DC 20229 (202-566-2446). 

Dated: April 29.1988. 

John B. O'Loughiin, 

Director , Office of Technical Services. 

(FR Doc. 88-10023 Filed 5-4-88; 8:45 am) 
BILLING CODE 4B20-02-M 


UNITED STATES INFORMATION 
AGENCY 

Book and Library Advisory Committee, 
Meeting 

A meeting of the Book and Library 
Advisory Committee will take place on 
May 10,1988, in New York City, NY. 

The meeting will be held at the New 
York Public Library (Fifth Avenue and 
41st Street Entrance), from 2:30 p.m. 
until 4:30 p.m. 

Please contact Louise Wheeler on 
(202) 485-8889 for further information. 

Dated: April 29,1988. 

Charles N. Canestro, 

Federal Register Liaison. 

[FR Doc. 88-9960 Filed 5-4-88; 8:45 am] 

BILLING CODE 8230-01-M 
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Sunshine Act Meetings 


Federal Register 

Vol. 53. No. 87 
Thursday. May 5, 1988 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL ENERGY REGULATORY 
COMMISSION 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT. 53 FR 13461, 
April 25.1988. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: April 27,1988.10:00 a.m. 

CHANGE IN THE MEETING: The following 
Docket Numbers have been added: 

Item No.. Docket No., and Company 

CAG-8 


RP86-63-000 and RP86-114-000, Southern 
National Gas Company 
Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 88-10094 Filed 5-3-88 3:39 pm] 

BILLING CODE 6717-01-M 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT. 53 FR 15168, 
April 27,1988. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE MEETING: 11:00 a.m., Monday. 
May 2,1988. 


CHANGES in the meeting: Addition of 
the following closed item(s) to the 
meeting: 

Request by the General Accounting Office for 
Board comment on a draft report regarding 
competitive concerns of foreign financial 
institutions in Japan, the United Kingdom, 
and the U.S. 

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 

Date: May 2,1988. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 88-10028 Filed 5-2-88; 4:34 pm) 

BILLING CODE 6210-01-M 
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This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations. 

These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue. 


DEPARTMENT OF COMMERCE 

Office of the Secretary 

15CFR Part 4 

I Docket No. 70473-7274 J 

Public Information; Freedom of 
Information Act 

Correction 

In rule document 88-3797 beginning on 
page 6972 in the issue of Friday, March 
4,1988, make the following corrections: 

§4.3 (Corrected] 

1. On page 6973, in the second column, 
in § 4.3(c)(1), in the 10th line, “our” 
should read “out”. 

§4.5 l Corrected 1 

2. On page 6974, in the first column, in 
§ 4.5(a), in the 18th line. “in” should read 

“is”. 


3. On the same page, in the second 
column, in § 4.5(c), in the 15th line, 
“when” should read “which”. 

§4.6 [Corrected] 

4. On the same page, in the same 
column, in § 4.6(a), in the fifth line, 
“including” should read “excluding”. 

5. On the same page, in the third 
column, in § 4.6(a)(4), in the second line, 
“indicate” should read “indicates”. 

6. On page 6975, in the first column, in 
§ 4.6(b)(3), in the second line from the 
bottom, “go” should read “forego”. 

§4.9 I Corrected] 

7. On page 6977, in the second column, 
in § 4.9(a)(8), in the 26th line, “is” should 
read “if * 1 2 . 

Note: For a Department of Commerce 
correction to this document see the Rules 
section of this issue. 

BILLING CODE 1505-01-0 


ENVIRONMENTAL PROTECTION 
AGENCY 

[OPP-240080; FRL-3360-8] 

State Registrations of Pesticides; 
Arizona et al. 

Correction 

In notice document 88-7513 beginning 
on page 11339 in the issue of 
Wednesday, April 6,1988, make the 
following corrections: 


1. On page 11340, in the second 
column, under Florida, in the third 
paragraph, in the first line, “Phone-” 
should read “Rhone-”; and in the third 
line, “Brank” should read “Brand”. 

2. On the same page, in the third 
column, under Nevada, in the first and 
third lines, “Wilcon” should read 
“Wilco”. 

3. On the same page, in the same 
column, under North Carolina, in the 
second line, “Chemical” was misspelled. 

4. On page 11341, in the first column, 
under South Dakota, in the fourth line, 
“rose” should read “rows”. 

5. On the same page, in the same 
column, under Wyoming, in the second 
line, “Cyanamid” was misspelled. 

BILLING CODE 1505-01-0 


DEPARTMENT OF JUSTICE 

Lodging of a Consent Decree Pursuant 
to the Solid Waste Disposal Act; 
Hermes Consolidated, Inc. 

Correction 

In notice document 88-9061 beginning 
on page 14862 in the issue of Tuesday, 
April 26,1988, make the following 
correction: 

On page 14862, in the third column, in 
the third line, “April 25, 1988" should 
read “April 15, 1988". 

BILLING CODE 1505-01-0 
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DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parts 1 and 602 

[T.D.8198] 

Income Taxes; Corporate Distributions 
and Certain Nonrecognition Exchange 
and Other Transfers Under Section 
897 (c), (d), (e), (g), (i), and 0) and 
Section 367(e)<2) and Withholding 
Under Section 1445(e) (5) and (6) 

agency: Internal Revenue Service, 
Treasury. 

action: Temporary regulations. 

summary: This document provides 
temporary Income Tax Regulations 
relating to certain dispositions of U.S. 
real property interests. The regulations 
provide rules for the exchange, 
distribution, or transfer of U.S. real 
property interests without recognition of 
gain under the Foreign Investment in 
Real Property Tax Act of 1980. The 
regulations also treat interests in certain 
partnerships as entirely U.S. real 
property interests for purposes of 
withholding on the proceeds from 
dispositions of such interests. In 
addition, the regulations provide rules 
with respect to the treatment of interests 
in publicly traded corporations. The text 
of the temporary regulations set forth in 
this document serves as the text of the 
proposed regulations cross-referenced in 
the notice of proposed regulations in the 
Proposed Rules section of this issue of 
the Federal Register. 

dates: Except as otherwise specifically 
provided, §§ 1.897^IAT, 1.897-5T, and 
1.897-6T apply to exchanges, 
distributions, or transfers of U.S. real 
property interests occurring after June 
18,1980, and are effective as of that 
date. Changes and additions to portions 
of the existing regulations made by 
§§ 1.897-7T, 1.897-8T, 1.897-9T except 
paragraph (e) of 1.1445-10T and 1.1445- 
11T are generally effective after June 8, 
1988. Paragraph (e) of § 1.897-9T dealing 
with foreign governments and 
international organizations is effective 
July 1,1986. The special rules of 
§ 1.1445-9T for section 1034 
nonrecognition are effective after 
August 3,1988. 

FOR FURTHER INFORMATION CONTACT: 

Charles P. Besecky of the Office of 
Associate Chief Counsel (International) 
within the Office of Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue NW., Washington, 
DC 20224 (Attn: CC:LR:T). Telephone 
202-566-3319 (not a toll-free call). 


SUPPLEMENTARY INFORMATION: 
Background 

This document contains temporary 
Income Tax Regulations (26 CFR Part 1) 
under section 897 (c), (d), (e), (g), (i) and 
(j) of the Internal Revenue Code of 1986, 
as added by section 1122 of the Foreign 
Investment in Real Property Tax Act of 
1980 (“FIRPTA'’) (94 Stat. 2599, 2682, 

Pub. L. 96-499) and amended by section 
831 of the Economic Recovery Tax Act 
of 1981 (95 Stat. 172, 352, Pub. L 97-34). 
This document also contains limited 
temporary Income Tax Regulations (26 
CFR Part 1) under the authority of 
section 367(e)(2) of the Internal Revenue 
Code of 1986, as added by section 
631(d)(1) of the Tax Reform Act of 1986 
(100 Stat. 2085. 2272, Pub. L. 99-514). The 
regulations are issued under the 
authority contained in section 897 (d), 

(e), (g), and (j), section 1125(d) of 
FIRPTA, section 367(e)(2), section 
1445(e) (5) and (6), and section 7805(a). 

Section 897(a) of the Internal Revenue 
Code treats gain or loss derived by 
nonresident alien individuals or foreign 
corporations from the disposition of U.S. 
real property interest as if such gain or 
loss were effectively connected with a 
U.S. trade or business. Section 897 (d), 
(e), and (g) provide rules for the 
application of section 897(a) to certain 
distributions and nonrecognition 
exchanges. Section 897(c) provides, inter 
alia . a rule excepting from treatment as 
U.S. real property interests certain 
interests in publicly traded domestic 
corporations. The temporary regulations 
under section 367(e)(2) relate to the 
liquidation of certain corporations 
holding U.S. real property interests. The 
regulations under section 1445(e)(6) 
require withholding in certain instances 
on the disposition of partnership 
interests and on the distribution of U.S. 
real property interests by partnerships. 

Discussion 

Section 897(d) in General 

Section 897(d)(1) provides, in general, 
that gain shall be recognized by a 
foreign corporation on its distribution, 
including by way of liquidation or 
redemption, of a United States real 
property interests, except to the extent 
otherwise provided in regulations. The 
gain recognized is the excess of the fair 
market value of such interest as of the 
time of the distribution over its adjusted 
basis. 

Section 897(d)(2) provides that gain is 
not recognized under section 897(d)(1) if 
certain conditions are satisfied. The 
conditions are that, at the time of the 
receipt of the property, the distributee 
would be subject to income taxation on 
a subsequent disposition of the property, 
and the basis of the property is no 


greater than the adjusted basis of such 
property before the disposition 
increased by the amount of gain 
recognized by the distributing 
corporation. 

Distributions by Domestic Corporations 

Generally, the basis of property 
received by a foreign shareholder from a 
domestic corporation in a section 301 
distribution is determined under section 
301(b). Section 897(f) provides that, in 
the case of a distribution of a United 
States real property interest by a 
domestic corporation to a foreign 
shareholder, such shareholder’s basis 
shall not exceed the adjusted basis of 
the property before the distribution in 
the hands of the domestic corporation 
increased by gain recognized by the 
domestic corporation on the distribution 
that is subject to U.S. taxation and 
increased by any U.S. tax paid by or on 
behalf of the foreign shareholder with 
respect to the distribution. 

If a corporation that is a United States 
real property holding corporation 
distributes property to a foreign 
shareholder with respect to its stock, the 
foreign shareholder is treated as having 
disposed of a United States real 
property interest. Gain or loss is 
recognized to the extent that part or all 
of the distribution is treated under 
sections 301(c)(3)(A), 302(a), or 331(a) as 
made in full payment in exchange for 
stock. 

If a United States real property 
holding corporation completely 
liquidates under section 331(a) after the 
repeal of the General Utilities doctrine, 
and all gain is recognized at the U.S. 
corporate level under section 336(a), 
there is no further shareholder level tax 
under section 897(a) with respect to the 
section 331 exchange. Under the 
cleansing provision of section 
897(c)(1)(B), the shares in the U.S. 
corporation are not treated as U.S. real 
property interests. 

If a corporation (other than certain 
corporations making an effective 
election under section 897(i)) that is a 
United States real property holding 
corporation distributes property after 
July 31,1986, and after the repeal of the 
General Utilities doctrine under 
sections 332 and 334(b)(1) to an 80 
percent foreign corporate shareholder 
with respect to its stock, the foreign 
corporate shareholder is not treated as 
having disposed of a United States real 
property interest in a recognition 
transaction. The foreign corporate 
shareholder’s basis in the U.S. real 
property interest will be the same as in 
the hands of the domestic corporation. 
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The consequences of the transaction 
under section 367(e)(2) are also clarified. 

Rules are provided for foreign 
corporations that have elected under 
section 897(i) to be treated as domestic 
corporations for purposes of section 897. 
A rule is also provided for section 333 
elections. 

a distributions by Foreign Corporations 

A foreign corporation that distributes 
a United States real property interest 
must recognize gain, but not loss, on the 
distribution except as otherwise 
provided. Gain is not recognized by a 
foreign corporation if, at the time of the 
distribution, the recipient shareholder 
would be subject to United States 
taxation in accordance with the 
provisions of the regulations on a 
subsequent disposition of the United 

1 States real property interest, and the 
recipient shareholder’s basis in the 
United States real property interest is 
equal to or less than the basis of the 
property in the corporation’s hands 
increased by the amount of gain 

5 recognized by the corporation. 

Regulations for determining the 
distributee's basis in the distributed 

2 property are provided. 

The distributing foreign corporation in 
a liquidation distribution to its 60 
percent foreign corporate shareholder 
after July 31.1986, under sections 332(a), 
337(a) and 367(e)(2) shall not recognize 
gain on the U.S. real property interests 
distributed. 

Regulations are provided for certain 
section 355 distributions by foreign 
corporations and the distribution of 
domestic coloration stock by a foreign 
corporation in a reorganization under 
I section 368(a)(1) (C), (D), or (F). The 
Service invites comments concerning 
alternative methods of treating the 
| distribution of domestic corporation 
Jtock by a foreign corporation in an 
inbound reorganization such as basis 
adjustments. An anti-abuse rule that 
treats certain stock transfers followed 
by a liquidation as an inbound 
reorganization is also provided. 

A foreign corporation may not use 
section 337 as in effect prior to the Tax 
Reform Act of 1986 to sell a U.S. real 
Property interest. 

The regulations also include a 
provision for the section 897(1) credit in 
complete liquidations. 

I General Nonrecognition Rules 

I Nonrecognition of gain or loss may be 
| obtained with respect to certain 
I distributions or exchanges under 
proposed §§ 1.897-5T and 1.897-6T of 
United States real property interests if 
be interests are subject to United States 
Nation on subsequent disposition. 


Certain procedural requirements must 
also be fulfilled. If a recipient waives the 
otherwise applicable benefits of a 
United States income tax treaty, an 
interest otherwise qualifying shall be 
considered to be subject to United 
States taxation upon its subsequent 
disposition. 

Section 897(e) in General 

Section 897(e)(1) provides that any 
nonrecognition provision shall apply to 
a transaction only in the case of an 
exchange of a United States real 
property interest for an interest the sale 
of which would be subject to United 
States taxation. 

Section 897(e)(2) authorizes the 
Secretary to issue necessary or 
appropriate regulations to prevent the 
avoidance of Federal income taxes. 
These regulations provide the extent to 
which nonrecognition provisions shall 
apply under section 897, and the extent 
to which transfers of property in 
reorganizations shall be treated as sales 
of property at fair market value. 

Nonrecognition Exchanges 

The regulation provides that a 
nonrecognition provision shall apply to 
a transfer of a United States real 
property interest by a foreign person 
only to the extent that a United States 
real property interest is exchanged for a 
United States real property interest 
which immediately following the 
exchange would be subject to United 
States taxation upon its disposition. An 
interest is subject to United States 
taxation upon its disposition in 
accordance with the general 
nonrecognition rules described above. A 
nonrecognition provision is any 
provision of the Code which provides 
that gain or loss shall not be recognized 
if the requirements of that provision are 
met. If the nonrecognition provision 
does not apply, then the interest 
transferred is subject to taxation under 
section 897. 

If a nonrecognition provision applies 
to the transfer of a United States real 
property interest, then the basis of the 
property received by the transferor is 
determined under the generally 
applicable rules. The basis of the 
exchanged property received by the 
transferee is determined under the 
generally applicable rules. If the 
transferor recognizes gain on the 
exchange of a United States real 
property interest, then the transferee’s 
basis in the property will be increased if 
the generally applicable rules so 
provide. 

A transferor that receives 
nonqualifying property, such as a 
foreign real property interest, in addition 


to United States real property interests 
subject to United States tax on 
disposition must recognize gain or loss 
equal to the lesser of either (1) the sum 
of the cash received plus the fair market 
value of the nonqualifying property 
received, or (2) the gain or loss realized 
with respect to the United States real 
property interest transferred. Specific 
rules are provided for mixed exchanges 
where both a United States real 
property interest and other property 
(including cash) is transferred in 
exchange both for qualifying and 
nonqualifying property. 

Rules are also provided for certain 
foreign to foreign transfers in section 361 
transactions, and contributions to 
capital under section 897(j). 

Anti-Abuse Provisions 

Rules denying nonrecognition with 
respect to certain tax avoidance 
transfers are provided. These include 
certain transfers by foreign persons to 
domestic corporations, basis adjustment 
for certain related person transactions, 
and the rearrangement of ownership to 
gain a treaty benefit. 

Partnership Interests—Section 697(g) 
and Section 1445(e) 

An interest in a partnership in which 
fifty percent or more in value of the 
gross assets consist of U.S. real property 
interests and ninety percent or more of 
the value of the gross assets consist of 
U.S. real property interests and cash or 
cash equivalents is considered entirely a 
U.S. real property interest for purposes 
of withholding on dispositions of such 
interests. 

Section 1034 Rollo vers—Sections 897(e) 
and 1445 

A rule is provided under section 
897(e) that permits a nonresident alien 
individual to utilize section 1034 on the 
sale of a principal residence that is a 
U.S. real property interest when another 
U.S. real property interest is purchased 
and used as a principal residence within 
a two year period before or after the 
sale. Gain recognition is required if the 
principal residence purchased is not a 
U.S. real property interest. Special 
withholding rules under section 1445 are 
also provided with respect to the sale of 
a principal residence for more than 
$300,000. 

Section 897(i) Elections — U.S. real 
property holding corporation status 
required 

A rule is provided under section 897(i) 
that requires that a foreign corporation 
making an election under that provision 
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must be a U.S. real property holding 
corporation. 

Section 897(a)—Definition of foreign 
person 

The definition of foreign person in the 
regulations under section 897(a) is 
clarified to explain under which 
circumstances a foreign government is 
taxable under (or subject to) sections 
897,1445, and 6039C. 

Section 897(c)(3) in general 

Section 897(c)(3) excepts certain 
interests in a U.S. real property holding 
corporation from treatment as a U.S. 
real property interest. Dispositions by 
foreign persons of interests in a U.S. 
corporation which are not treated a3 
U.S. real property interests are not 
subject to tax under section 897. 
Beneficial ownership of an interest of 
five percent or less of any class of stock 
of a domestic corporation which is 
regularly traded on an established 
securities market is not treated as a U.S. 
real property interest. In addition, the 
current regulations provide that any 
other interest in a domestic U.S. real 
property holding corporation is not 
treated as a U.S. real property interest if 
the fair market value of the interest is 
five percent or less of the fair market 
value of the regularly traded class of 
stock of the U.S. real property holding 
corporation with the lowest fair market 
value. The regulations under section 
897(c)(3) are being modified in the 
following respects. 

Interests Traded on Foreign Securities 
Markets 

Interests in a domestic corporation 
traded on foreign securities markets 
must be registered pursuant to the 
Securities Exchange Act of 1934 (the 
“1934 Act”), 15 U.S.C. 78, to be treated 
as “regularly traded” interests for 
purposes of section 897(c)(3). This rule is 
modified to provide an alternative 
reporting requirement for corporations 
not otherwise required to register under 
the 1934 Act. In lieu of registration with 
the SEC, such corporations may file with 
the Service a report disclosing the 
beneficial owners of interests greater 
than 5 percent of any class of interests 
in the corporation which are traded on 
foreign securities markets, and such 
other identifying information as the 
Service requires. In addition, a class of 
interest traded on foreign securities 
markets must satisfy certain volume 
requirements to be treated as regularly 
traded within the meaning of section 
897(c)(3). 


Non-Regularly Traded Interests in 
Publicly Traded Corporations 

Beneficial ownership of an interest in 
a domestic U.S. real property holding 
corporation which is not itself regularly 
traded is treated as a U.S. real property 
interest only if the fair market value of 
the interest on the date it was acquired 
is greater than five percent of the fair 
market value of the regularly traded 
class of interests of the U.S. real 
property holding corporation having the 
lowest fair market value. This rule is 
modified to provide that beneficial 
ownership of an interest in a class of 
non-regulariy traded convertible 
interests in a domestic U.S. real property 
holding corporation will be treated as a 
U.S. real property interest only if the 
interest is greater than 5 percent of the 
fair market value of the class of stock 
into which the interest is convertible. 

Need for Temporary Regulations 

These regulations, if adopted, would 
generally apply to all transactions 
occurring after June 18,1980. However, 

§ 1.897-5T(b)(2)(iv) applies only to 
certain transactions occurring after July 
31,1986; §§ 1.897-7T, 1.897-8T, and 
1.1445-10T apply only to certain 
transactions occurrring 30 days after 
publication of this document in the 
Federal Register, and § 1.1445-9T 
applies only to certain transfers 
occurring SO days after publication of 
this document in the Federal Register. 

The temporary regulations will clarify 
unsettled law in this area, and provide 
taxpayers with needed immediate 
guidance. Many taxpayers have not 
been able to effectuate transactions, 
such as corporate reorganizations, 
because of the lack of regulatory 
guidance. This effective date is also 
necessary to prevent avoidance of tax. 

The effective date for § 1.897- 
5(b)(2)(iv) corresponds with the effective 
date of the repeal of the General 
Utilities doctrine. The concepts 
underlying the repeal of the General 
Utilities doctrine are incorporated in the 
proposed regulations. The effective date 
of paragraph (e) of § 1.897-9T 
corresponds with the effective date of 
the amendment of section 892 by the 
Tax Reform Act of 1988. 

The extraordinary, retroactive 
regulatory relief from the rules of section 
897 (d) and (e) has been provided 
because these regulations are 
considered to be issued under unusual 
circumstances. 

For all of these reasons, this 
regulation is not issued subject to the 
public notice requirements of 5 U.S.C. 
section 553 (b) or to the effective date 


limitation of paragraph (d) of that 
section. 

Special Analyses 

It has been determined that these 
temporary regulations are not a major 
rule as defined in Executive Order 12291 
and that a Regulatory Impact Analysis 
is therefore not required. It has also 
been determined that these regulations 
will not have a significant impact on a 
substantial number of small entities. 
Few small entities would be affected by 
these regulations. A regulatory 
flexibility analysis, therefore, is not 
required under the Regulatory Flexibility 
Act (5 U.S.C. chapter 6). The collection 
of information contained in these 
regulations has been submitted to the 
Office of Management and Budget in 
accordance with the requirements of the 
Paperwork Reduction Act of 1980. These 
requirements have been approved by 
OMB. 

Drafting Information 

The principal author of this regulation 
is Charles P. Besecky of the Office of 
Associate Chief Counsel (International), 
within the Office of Chief Counsel, 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations on matters of substance 
and style. 

List of Subjects 

26 CFR 1.861-1 to 1.997-1 

Income taxes, Aliens, Exports, DISC, 
Foreign Investment in U.S., Foreign tax 
credit, FSC. Sources of income, United 
States investments abroad. 

26 CFR 1.1441-1 to 1.1465-1 

Income taxes, Aliens. Foreign 
corporations. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Amendments to the Regulations 

Accordingly, 26 CFR Part 1 and Part 
602 are amended as follows: 

Income Tax Regulations 

Paragraph 1. The authority citation for 
Part 1 is amended by adding the 
following citations: (citations before 
* * * indicate general rulemaking 
authority). 

Authority: 26 U.S.C. 7805 * * ‘Sections 
1.897-5T, 1.897-OT and 1.897-7T also issued 
under 20 U.S.C. 897 (d), (e), (g) and (j) and 26 
U.S.C. 367(e)(2) • • * section 1.1445-10T also 
issued under 20 U.S.C. 1445(e)(6). 
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§1.897-1 (Amended] 

Par. 2. Section 1.897-1 is amended by 
removing paragraphs (c)(2)(iii)(B), and 
(n) effective on June 6,1988, by removing 
the first, second, fifth and sixth 
sentences of paragraph (k), effective on 
June 6,1988, and by removing the third 
and fourth sentences of paragraph (k). 
effective July 1,1986. Paragraphs 
(c)(2)(iii)(B), (k), and (n) are hereby 
reserved. 

Par. 3. The following new sections are 
added immediately after § 1.897-4: 

§ 1.897-4 AT Table of contents 
(Temporary). 

§ 1.897-5T Corporate distributions 
(Temporary). 

(a) Purpose and scope. 

(b) Distributions by domestic corporations. 

(1) Limitation of basis upon dividend 
distribution of U.S. real property interest. 

(2) Distributions by U.S. real property 
holding corporation under generally 
applicable rules. 

(3) Section 332 liquidations of U.S. real 
property holding corporations. 

(i) General rules. 

(ii) Distribution to a foreign corporation 
under section 332 after June 18,1980, and 
before the repeal of the General Utilities 
doctrine. 

(iii) Distribution to a foreign corporation 
under section 332 and former section 
334(b)(2) after June 18,1980. 

(iv) Distribution to a foreign corporation 
under section 332(a) after July 31,1986 and 
after the repeal of the General Utilities 
doctrine. 

(A) Liquidation of domestic corporation. 

(B) Liquidation of certain foreign 
corporations making a section 897(i) election. 

(v) Transfer of foreign corporation stock 
followed by a section 332 liquidation treated 
as a reorganization. 

(4) Section 897(i) companies. 

(5) Examples. 

(6) Section 333 elections. 

(i) General rule. 

(ii) Example. 

(c) Distributions of U.S. real property 
interests by foreign corporations. 

(1) Recognition of gain required. 

(2) Recognition of gain not required. 

(i) Statutory exception. 

(ii) Section 332 liquidations. 

(A) In general. 

(B) Recognition of gain required in certain 
section 332 liquidations. 

(iii) Examples. 

(3) Limitation of gain recognized under 
paragraph (c)(1) of this section for certain 
section 355 distributions. 

(i) In general. 

(ii) Example. 

(4) Distribution by a foreign corporation in 
certain reorganizations. 

(i) In general. 

(ii) Statutory exception. 

(iii) Regulatory limitation on gain 
recognized. 

(iv) Examples. 

(5) Sales of U.S. real property interests by 
foreign corporations under section 337. 


(6) Section 897(1) credit. 

(7) Other applicable rules. 

(d) Rules of general application. 

(1) Interests subject to taxation upon later 
dispositions. 

(1) In general. 

(ii) Effects of income tax treaties. 

(A) Effect of treaty exemption from tax. 

(B) Effect of treaty reduction of tax. 

(C) Waiver of treaty benefits to preserve 
nonrecognition. 

(iii) Procedural requirements. 

(2) Treaty exception to imposition of tax. 

(3) Withholding. 

(4) Effect on earnings and profits. 

(e) Effective date. 

§ 1.897-6T Nonrecognition exchanges 
applicable to corporations their shareholders, 
and other taxpayers, and certain transfers of 
property in corporate reorganizations 
(Temporary'). 

(a) Nonrecognition exchanges. 

(1) In general. 

(2) Definition of nonrecognition provision. 

(3) Consequence of nonapplication of 
nonrecognition provisions. 

(4) Section 355 distributions treated as 
exchanges. 

(5) Section 1034 rollover of gain. 

(i) Purchase of foreign principal residence. 

(ii) Purchase of U.S. principal residence. 

(6) Determination of basis. 

(7) Examples. 

(8) Treatment of nonqualifying property. 

(i) In general. 

(ii) Treatment of mixed exchanges. 

(A) Allocation of nonqualifying property. 

(B) Recognition of gain. 

(C) Treatment of other amounts. 

(iii) Example. 

(9) Treaty exception to imposition of tax. 

(b) Certain foreign to foreign exchanges. 

(1) Exceptions to the general rule. 

(2) Applicability of exception. 

(3) No exceptions. 

(4) Examples. 

(5) Contribution of property. 

(c) Denial of nonrecognition with respect to 
certain tax avoidance transfers. 

(1) In general. 

(2) Certain transfers to domestic 
corporations. 

(i) General rule. 

(ii) Example. 

(3) Basis adjustment for certain related 
person transactions. 

(4) Rearrangement of ownership to gain 
treaty benefit. 

(d) Effective date. 

§ 1.897-7T Treatment of certain partnership 
interests as entirely U.S. real property 
interests under section 897(g) (Temporary). 

(a) Rule. 

(b) Effective date. 

§ 1.897-8T Status as a U.S. real property 
holding corporation as a condition for electing 
section 897(i) pursuant to § 1.897-3 
(Temporary). 

(a) Purpose and scope. 

(b) General conditions. 

(c) Effective date. 


§ 1.897-9T Treatment of certain interests in 
publicly traded corporations, definition of 
foreign person, and foreign governments and 
international organizations (Temporary ). 

(a) Purpose and scope. 

(b) 

(c) Foreign person. 

(d) Regularly traded. 

(ej Foreign governments and international 
organizations. 

(f) Effective date. 

§ 1.897-5T Corporate distributions 
(Temporary). 

(a) Purpose and scope. This section 
provides rules concerning the 
recognition of gain or loss and 
adjustments to basis required with 
respect to certain corporate 
distributions that are subject to section 
897. Paragraph (b) of this section 
provides rules concerning such 
distributions by domestic corporations, 
including distributions under section 
301, distributions in redemption of stock, 
and distributions in liquidation. 
Paragraph (c) sets forth rules concerning 
distributions by foreign corporations, 
including distributions under sections 
301 and 355, distributions in redemption 
of stock, and distributions in liquidation. 
Finally, various rules generally 
applicable to distributions subject to 
this section, as well as to transfers 
subject to § 1.897-6T. are set forth in 
paragraph (d). The rules contained in 
this section are also subject to the tax 
avoidance rules of § 1.897-6T(c). 

(b) Distributions by domestic 
corporations —(1) Limitation of basis 
upon dividend distribution of U.S. real 
property interest . Under section 897(f), if 
any domestic corporation (distributing 
corporation) distributes a U.S. real 
property interest to a shareholder that is 
a foreign person (distributee) in a 
distribution to which section 301 
applies, then the basis of the distributed 
U.S. real property interest in the hands 
of the foreign distributee shall be 
determined in accordance with the 
provisions of section 301(d), and shall 
not exceed— 

(1) The adjusted basis of the property 
before the distribution in the hands of 
the distributing corporation, increased 
by 

(ii) The sum of— 

(A) Any gain recognized by the 
distributing corporation on the 
distribution, and 

(B) Any U.S. tax paid by or on behalf 
of the distributee with respect to the 
distribution. 

(2) Distributions by U.S. real property 
holding corporations which are taxable 
exchanges of stock under generally 
applicable rules. If a domestic 
corporation, stock in which is treated as 
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a U.S. real property interest, distributes 
property with respect to such stock to a 
foreign shareholder, the distributee shall 
be treated as having disposed of a U.S. 
real property interest, and shall 
recognize gain or loss on the stock of 
such domestic corporation to the extent 
that, with respect to the distributees— 

(i) Part of all of the distribution is 
treated pursuant to section 301(c)(3)(A) 
as a sale or exchange of stock; 

(ii) Part or all of tbe distribution is 
treated pursuant to section 302(a) as 
made in part or full payment in 
exchange for stock; or 

(iii) Part or all of the distribution is 
treated pursuant to section 331(a) as 
made in full payment in exchange for 
stock. 

Stock in a domestic corporation shall 
not be considered a U.S. real property 
interest pursuant to the provisions of 
§ 1.897—2(f)(2) if the corporation does not 
hold any U.S. real property interests and 
has disposed of all of its U.S. real 
property interests owned within the 
previous five years in transactions in 
which the full amount of gain was 
recognized under the rules of § 1.897- 
2(f)(2). If gain is recognized at the 
corporate level on either a distribution 
of a U.S. real property interest or a sale 
of a U.S. real property interest in a 
liquidation, such distribution or sale 
shall be considered a disposition for 
purposes of § 1.897—2(f)(2). With regard 
to the consequences of a distribution 
from a U.S. real property holding 
corporation under section 355(a), see 
§ 1.897-6T(a) (1) and (4). 

(3) Section 332 liquidations of U.S. 
real property holding corporations —(i) 
General rules. Exchanges that are 
subject to section 897(e) are normally 
covered by § 1.897-6T(a) (1), (2) and (3). 
This paragraph (b)(3) provides rules 
concerning the application of section 
897(e) and the general principles of 
§ 1.897-6T(a) (1). (2) and (3) to section 
332 liquidations of U.S real property 
holding corporations. 

(ii) Distribution to a foreign 
corporation under section 332 after June 
18,1980. and before the repeal of the 
General Utilities doctrine. Except for 
distributions under paragraph (b)(3)(iii) 
of this section (relating to section 332 
and former section 334(b)(2)), the rules 
of this paragraph (b)(3)(ii) shall apply to 
section 332 distributions after June 18, 
1980, and before January 1.1990, 
pursuant to section 336(a) as in effect 
prior to the effective dates of the 
amendments made by section 631 of the 
Tax Reform Act of 1986. A foreign 
corporation that meets the stock 
ownership requirements of section 
332(b) with respect to stock in a 


domestic corporation that is a U.S. real 
property interest shall not, after 
December 31,1984, be subject to 
taxation by reason of section 367(a). The 
foreign corporation shall recognize gain 
pursuant to section 897(e)(1) on such 
stock upon the receipt of property in a 
section 332(a) liquidation from such 
domestic corporation, but only to the 
extent that the property received 
constitutes property other than a U.S. 
real property interest. The gain on the 
stock in the domestic corporation to be 
recognized by the foreign corporation 
pursuant to section 897(e)(1) shall be 
determined by multiplying the gain 
realized on the distribution by a 
fraction. The numerator of the fraction 
shall be the fair market value of the 
property other than U.S. real property 
interests received by the foreign 
corporation on the distribution, and the 
denominator shall be the fair market 
value of all property received by the 
foreign corporation on the distribution. 
The bases of the distributed U.S. real 
property interests in the hands of the 
foreign corporation shall be the same as 
the bases in the hands of the domestic 
corporation. The bases of the property 
other than U.S. real property interests in 
the hands of the foreign corporation 
shall be the same as the bases in the 
hands of the domestic corporation, plus 
any gain recognized by the foreign 
corporation on the distribution allocated 
among such assets in proportion to the 
potential gain inherent in each such 
asset at the time of distribution. 
However, the basis of each asset is 
limited to its fair market value. Property, 
other than a U.S. real property interest 
that is distributed by the domestic 
corporation, shall not be considered to 
be distributed by the domestic 
corporation pursuant to a section 332 
liquidation (that is, the foreign 
corporation shall not be considered to 
be a corporation for purposes of section 
332) if the requirements of section 367(a) 
are not satisfied. See , for example, 
sections 1245(b)(3) and 1250(d)(3) 
regarding the consequences to the 
distributing domestic corporation if the 
requirements of section 367(a) are not 
satisfied. 

(iii) Distribution to a foreign 
corporation under section 332 and 
former section 334(b)(2) after June 18, 
1980. The rules of this paragraph 
(b)2)(iii) shall apply to section 332 
distributions after June 18,1980 where 
the basis of the distributed property in 
the hands of the foreign corporation is 
determined under section 334(b)(2) as in 
effect prior to the Tax Equity and Fiscal 
Responsibility Act of 1982. A foreign 
corporation that meets the stock 
ownership requirements of section 


332(b) with respect to stock in a 
domestic corporation that is a U.S. real 
property interest recognize gain on the 
reciept of property in a section 332(a) 
liquidation where section 334(b)(2) 
applies to the extent that the fair market 
value of the distributed assets that are 
not U.S real property interests exceeds 
the basis of such assets determined 
under section 334(b)(2) (for example, if 
the liquidation does not occur 
immediately upon the purchase of stock 
in the domestic corporation). The gain 
recognized shall not exceed the excess 
of the fair market value of the stock of 
the domestic corporation in the hands of 
foreign at the time of the distribution 
over the shareholder’s adjusted basis in 
such stock. The basis of the distributed 
U.S. real property interests in the hands 
of the foreign corporation shall be 
determined under section 334(b)(2), by 
reference to the adjusted basis of the 
stock with respect to which the 
distribution was made. The basis of 
such property other than U.S. real 
property interests shall be tentatively 
determined under section 334(b)(2), and 
then increased by any gain recognized 
by the foreign corporation on the 
distribution allocated among such assets 
in proportion to the potential gain 
inherent in each such asset at the time 
of distribution (computed using the 
tentative basis as determined under 
section 334(b)(2)). The basis of each 
asset is limited, however, to its fair 
market value. 

(iv) Distribution to a foreign 
corporation under section 332 after July 
31. 1986 and after the repeal of the 
General Utilities doctrine. The rules of 
this subdivision (iv) shall apply to 
section 332 distributions after July 31, 
1986, pursuant to section 337(a) as in 
effect after the effectivie dates of the 
amendments of section 631 of the Tax 
Reform Act of 1986. 

(A) Liquidation of domestic 
corporation. A foreign corporation that 
meets the stock ownership requirements 
of section 332(b) with respect to stock in 
a domestic corporation that is a U.S. 
real property interest (except a foreign 
corporation that has made an effective 
election under section 897(i) and the 
stock of which is treated as a U.S. real 
property interest) shall not recognize 
any gain under sections 367(a) or 
897(e)(1) on the receipt of property in a 
section 332(a) liquidation. The domestic 
corporation shall not recognize gain 
under section 367(e)(2) on the 
distribution of U.S. real property 
interests (other than stock in a former 
U.S. real property holding corporation 
which is treated as a U.S. real property 
interest) to the foreign corporation. The 
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domestic corporation shall recognize 
gain under section 367(e)(2) on die 
distribution of stock in a former U.S. 
real property holding corporation which 
is treated as a U.S. real property 
interest. With respect to recognition of 
gain or loss by the domestic corporation 
under section 367(e)(2) on the 
distribution of property other than U.S. 
real property interests, see the 
regulations under section 367(e)(2). The 
basis of the distributed U.S. real 
property interests (other than stock in a 
former U.S. real property holding 
corporation) in the hands of the foreign 
corporation shall be the same as it was 
in the hands of the domestic 
corporation. The basis of any property 
(other than U.S. real property interests) 
and stock in a former U.S. real property 
holding corporation that is a U.S. real 
property interest in the hands of the 
foreign corporation shall be the same as 
it was in the hands of the domestic 
corporation increased by any gain 
recognized by the distributing 
corporation on the distribution that was 
subject to U.S. taxation. 

(B) Liquidation of certain foreign 
corporations making a section 897(i) 
election. A foreign corporation that 
meets the stock ownership requirements 
of section 332(b) with respect to stock in 
another foreign corporation, that has 
made an effective election under section 
897(i) and the stock of which is treated 
as a U.S. real property interest, shall 
recognize gain pursuant to section 
897(e)(1) on such stock upon the receipt 
from the distributing foreign corporation 
of property that is not a U.S. real 
property interest, and that is not used by 
the distributee foreign corporation in the 
conduct of a trade or business within 
the United States (if the distributee 
foreign corporation is not a resident of a 
country with which the United States 
maintains an income tax treaty) or in a 
permanent establishment within the 
United States (if the distributee foreign 
corporation is a resident of a country 
with which the United States maintains 
an income tax treaty). The gain on the 
stock in the foreign corporation (making 
an effective election under section 
897(i)) to be recognized by the 
distributee foreign corporation pursuant 
to section 897(e)(1) shall be determined 
by multiplying the gain realized on the 
distribution by a fraction. The 
numerator of the fraction shall be the 
fair market value of the property 
received by the distributee foreign 
corporation upon which it must 
recognize gain, and the denominator of 
the fraction shall be the fair market 
value of all property received by the 
distributee foreign corporation on the 


distribution. The distributing foreign 
corporation shall not recognize gain 
under section 367(e)(2) on the 
distribution of U.S. real property 
interests to the distributee foreign 
corporation. With respect to the 
recognition of gain or loss under section 
367(e)(2) on the distribution of property 
other than U.S. real property interests, 
see the regulations under section 
367(e)(2). The basis of the distributed 
U.S. real property interests in the hands 
of the distributee foreign corporation 
shall be the same as it was in the hands 
of the distributing foreign corporation. 
The basis of the property upon which 
the distributee foreign corporation 
recognized gain in the hands of the 
distributee foreign corporation shall be 
the same as the basis in the hands of the 
distributing foreign corporation, plus 
any gain recognized by the distributee 
foreign corporation on the receipt of 
such property allocated among such 
property in proportion to the potential 
gain inherent in each such property at 
the time of the distribution. In regard to 
the basis of any other property received 
by the distributee foreign corporation in 
the liquidation, see the regulations under 
section 367(e)(2). However, the basis of 
each asset is limited to its fair market 
value. 

(v) Transfer of foreign corporation 
stock followed by a section 332 
liquidation treated as a reorganization. 

If a nonresident alien or foreign 
corporation transfers the stock of a 
foreign-corporation that owns a U.S. real 
property interest to a domestic 
corporation in exchange for stock of the 
domestic corporation (or its domestic or 
foreign parent corporation) in a 
reorganization under section 368(a)(1)(B) 
or in an exchange under section 351(a), 
and if the foreign corporation then 
distributes the U.S. real property interest 
to the domestic corporation in a 
liquidation described in section 332(a) 
within five years of the transfer of the 
stock of the foreign corporation to the 
domestic corporation, then the transfer 
of the foreign corporation stock and the 
liquidation shall be treated as a 
reorganization described in section 
368(a)(1) (C) or (D). The rules of § 1.897- 
6T(a)(l) shall apply to the transfer of the 
U.S. real property interest to the 
domestic corporation in exchange for 
domestic corporation stock, and the 
rules of § 1.897-5T(c)(4) shall apply to 
the distribution.of domestic corporation 
stock by the foreign corporation. 
However, the rules of this paragraph 
(b)(3)(v) shall not apply if the transfer of 
the foreign corporation stock and the 
liquidation under section 332(a) are 
separate and independent transactions 


justified by substantial and verifiable 
business purposes. 

(4) Section 897(i) companies. Except 
as otherwise provided herein for 
purposes of this section and § 1.897-6T, 
a foreign corporation that has made a 
valid election under section 897(i) shall 
be treated as a domestic corporation 
and not as a foreign corporation in 
determining the application of section 
897. For rules concerning the making of 
a section 897(i) election, see §§ 1.897-3 
and 1.897-8T. In regard to section 
367(e)(2) and foreign corporations that 
have made an effective election under 
section 897(i), see paragraph (b)(3)(iv) of 
this section. 

(5) Examples. The following examples 
illustrate the rules of this paragraph (b). 
In each example there is no applicable 
income tax treaty to which the United 
States is a party. 

Example (1). (i) A is a nonresident alien 
who own9 100 percent of the stock of DC, a 
U.S. real property holding corporation. DC’s 
only asset is Parcel P. a U.S. real property 
interest, with a fair market value of $500,000 
and an adjusted basis of $300,000. DC 
completely liquidates in 1987 and distributes 
Parcel P to A in exchange for the DC stock 
held by A. 

(ii) Under section 338(a), DC must 
recognize gain to the extent of the excess of 
the fair market value ($500,000) over the 
adjusted basis ($300,000). or $200,000. 

(iii) A does not recognize any gain under 
section 897(a) because the DC stock in the 
hands of A is no longer a U.S. real property 
interest under paragraph (b)(2) of this section 
and paragraph 2(f) of § 1.897-2. A does 
recognize gain (if any) under section 331(a); 
however, the gain is not subject to taxation 
under section 871(a). A’s adjusted basis in 
Parcel P is $500,000. 

(iv) If DC did not recognize all of the gain 
on the disposition under a transitional rule to 
section 631 of the Tax Reform Act of 1986, 
then paragraph (b)(2) of this section and 
paragraph 2(f) of § 1.897-2 would not apply to 
A. A would recognize gain (if any) under 
paragraph (b)(2) because the distribution is 
treated as in full payment in exchange for the 
DC stock under section 897(a). 

Example (2). (i) FC, a Country F 
corporation, owns 100 percent of the stock of 
DC, a U.S. real property holding corporation. 
FC’s basis in the stock of DC is $400,000, and 
the fair market value of the DC stock is 
$800,000. DC owns a U.S. real property 
interest with an adjusted basis of $350,000 
and a fair market value of $600,000. DC also 
owns other assets that are not U.S. real 
property interests that have an adjusted basis 
of $125,000 and a fair market value of 
$200,000. DC completely liquidates in 1985 
and distributes all of its property to FC in 
exchange for the DC stock held by FC. 

(ii) Under paragraph (b)(3)(h) of this 
section. FC recognizes $100,000 of gain under 
section 897(a) on the disposition of the DC 
stock. This is determined by multiplying FC’s 
gain realized ($400,000) by a fraction. The 
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numerator of the fraction is the fair market 
value of the property other than U.S. real 
property interests ($200,000), and the 
denominator of the fraction is the fair market 
value of all property received ($800,000). FC 
takes a carryover adjusted basis in the U.S. 
real property interest ($350,000). FC’s 
adjusted basis in the assets that are not U.S. 
real property interests ($200,000) is the basis 
of those assets in the hands of DC ($125,000) 
plus the gain recognized by FC on the 
distribution ($100,000) not to exceed the fair 
market value ($200,000). 

Example (3). (i) FC, a Country F 
corporation, owns 100 percent of the stock of 
DC, a U.S. real property holding corporation. 
FC's basis in the stock of DC is $300,000, and 
the tair market value of the DC stock is 
$500,000. DC owns Parcel P. a U.S. real 
property interest, with an adjusted basis of 
$250,000 and a fair market value of $400,000. 
DC also owns all of the stock of DX, a former 
U.S. real property holding corporation whose 
stock is a U.S. real property interest, with an 
adjusted basis of $50,000 and a fair market 
value of $100,000. DC completely liquidates in 
1987 and distributes all of its property to FC 
in exchange for the DC stock held by FC. 

(ii) Under paragraph (b)(3)(iv)(A) of this 
section, DC recognizes $50,000 of gain on the 
distribution to FC of the DX stock. DC does 
not recognize any gain for purposes of section 
367(e)(2) on the distribution to FC of Parcel P. 

(iii) Under paragraph (b)(3)(iv)(A) of this 
section, FC’s disposition of its DC stock is not 
treated as a disposition of a U.S. real 
property interest. Under section 334(b)(1), FC 
takes a carryover adjusted basis of $250,000 
In Parcel P. FC takes an increased basis of 
$100,000 in the DX stock which is equal to 
DC’s basis ($50,000) increased by the gain 
recognized by DC ($50,000). 

(iv) The result would be the same if FC had 
made an effective election under section 
897(i). 

(6) Section 333 elections —(i) General 
rule. A foreign shareholder that elects 
section 333 as in effect prior to its repeal 
by the Tax Reform Act of 1986 upon the 
distribution of property in a liquidation 
by a domestic corporation whose stock 
is treated as a U.S. real property interest 
shall recognize gain on such stock to the 
extent that— 

(A) The property received by the 
foreign shareholder constitutes property 
other than U.S. real property interests 
subject to U.S. taxation upon its 
disposition as specified by paragraph 

(a)(1) of this section, or 

(B) The basis of a U.S. real property 
interest subject to U.S. taxation upon its 
disposition in the hands of the recipient 
foreign shareholder exceeds the basis of 
the U.S. real property interest in the 
hands of the liquidating domestic 
corporation. 

In determining the amount of gain 
recognized by the foreign shareholder, 
the foreign shareholder shall be 
considered to have exchanged the 
domestic corporation stock for all the 
property distributed on a proportionate 


fair market value basis. The gain 
recognized on a respective portion of 
domestic corporation stock shall not 
exceed the gain realized on that portion. 
Property other than U.S. real property 
interests subject to U.S. taxation upon 
disposition shall have a fair market 
value basis in the hands of the foreign 
shareholder. The basis of U.S. real 
property interests subject to U.S. 
taxation upon disposition shall be the 
basis of the proportionate part of the 
domestic corporation stock cancelled or 
redeemed in the liquidation, increased 
in the amount of gain recognized (other 
than gain recognized under this section) 
by the shareholder in respect to that 
proportionate part of the domestic 
corporation stock. 

(ii) Example. The rules of paragraph 

(b)(6)(i) of this section may be illustrated 
by the following example. 

Example, (i) A is a citizen and resident of 
Country F with which the U.S. does not have 
an income tax treaty. A owns all of the stock 
of DC, a U.S. real property holding 
corporation. The DC stock has a fair market 
value of $1,000,000. A acquired the DC stock 
in two purchases. The basis of one lot of the 
DC stock is $150,000, and the basis of the 
other lot is $650,000. 

(ii) DC owns Parcel P, a U.S. real property 
interest, with a fair market value of $750,000 
and an adjusted basis of $400,000. DC’s only 
other property is equipment with a fair 
market value of $250,000 and an adjusted 
basis of $100,000. DC does not have any 
earnings and profits. 

(iii) DC completely liquidates in 1985 in 
accordance with section 333 by distributing 
Parcel P and the equipment to A. A elects 
section 333 treatment. 

(iv) A is considered as having exchanged 
75 percent (fair market value of Parcel P/fair 
market value of all property distributed) of 
the DC stock for Parcel P. A realized gain of 
$150,000 on that portion of the DC stock 
($750,000-$600,000). All of the gain of $150,000 
is recognized under section 897 (a) because 
A’8 basis in Parcel P under section 334 (c) 
($600,000) would exceed DC’s basis in Parcel 
P ($400,000) by at least the amount of realized 
gain. A takes a basis of $750,000 in Parcel P. 

(v) A is considered as having exchanged 25 
percent (fair market value of equipment/fair 
market value of all property distributed) of 
the DC stock for the equipment. A realized 
gain of $50,000 on that portion of the DC 
stock ($250,000-$200.000). All of the gain of 
$50,000 is recognized under section 897 (a). A 
takes a basis of $250,000 in the equipment. 

(c) Distributions of U.S. real property 
interests by foreign corporations —(1) 
Recognition of gain required. If a foreign 
corporation makes a distribution 
(including a distribution in liquidation or 
redemption) of a U.S. real property 
interest to a shareholder (whether 
foreign or domestic), then, except as 
provided in paragraph (c) (2), (3), or (4) 
of this section, the distributing 
corporation shall recognize gain (but not 


loss) on the distribution under section 
987 (d) (1). The gain recognized shall be 
equal to the excess of the fair market 
value of the U.S. real property interest 
(as of the time of the distribution) over 
its adjusted basis. Except as otherwise 
provided, the distributee's basis in the 
distributed U.S. real property interest 
shall be determined under the otherwise 
applicable sections of the Code. The 
distributee (whether domestic or 
foreign) of a foreign corporation in a 
liquidation under section 332 shall take 
the foreign corporation’s basis in the 
distributed U.S. real property interest 
increased by any gain recognized (and 
subject to U.S. income taxation) by the 
foreign corporation on the distribution of 
such U.S. real property interest. 

(2) Recognition of gain not required — 
(i) Statutory exception rule. Under 
section 897(d)(2)(A), gain shall not be 
recognized by a distributing foreign 
corporation if— 

(A) At the time of the receipt of the 
distributed U.S. real property interest, 
the distributee would be subject to U.S. 
income taxation on a subsequent 
disposition of the U.S. real property 
interest, determined in accordance with 
the rules of paragraph (d)(1) of this 
section; 

(B) The basis of the distributed U.S. 
real property interest in the hands of the 
distributee is no greater than the 
adjusted basis of such property before 
the distribution, increased by the 
amount of gain (if any) recognized by 
the distributing corporation upon the 
distribution and added to the adjusted 
basis under the otherwise applicable 
provisions; and 

(C) The distributing corporation 
complies with the filing requirements of 
paragraph (d)(l)(iii) of this section. 

(ii) Section 332 liquidations —(A) In 
general. A distributing foreign 
corporation that meets the requirements 
of paragraph (c)(2)(i) in a section 332(a) 
liquidation shall not recognize gain on 
the distribution of U.S. real property 
interests to a foreign corporation 
meeting the stock ownership 
requirements of section 332(b) if the 
distributing corporation complies with 
the procedural requirements of 
paragraph (d)(l)(iii). Whether a foreign 
corporation recognizes gain on the 
distribution of U.S. real property 
interests to a U.S. corporation meeting 
the stock ownership requirements of 
section 332(b) depends upon whether 
the U.S. corporation satisfies the subject 
to tax requirement provided in 
paragraph (d)(l)(i) (in addition to the 
procedural requirements of paragraph 

(d)(l)(iii)). With respect to section 332 
distributions by a foreign corporation 
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occurring after July 31.1986, section 
307(e)(2) shall not affect the application 
of section 337(a) (as in effect after the 
Tax Reform Act of 1986) and paragraph 
(c)(2)(i) of this section to the distribution 
of a U.S. real property interest. 

(B) Recognition of gain required in 
certain section 332 liquidations. 
Notwithstanding the other rules of this 
paragraph (c), a foreign corporation 
shall, pursuant to the authority 
conferred by section 897(e)(2), recognize 
gain on its distribution after May 5.1988 
of a U.S. rear property interest to a 
domestic corporation meeting the stock 
ownership requirements of section 
332(b) if— 

(7) The foreign corporation has not 
made an election under section 897(i). 
and any gain on the stock in the foreign 
corporation would be subject to U.S. 
taxation if an election were made on the 
date of the liquidation; and 

(2) The distribution of the U.S. real 
property interest by the foreign 
corporation to the domestic corporation 
pursuant to section 332(a) occurs less 
than five years after the date of the last 
gain from the disposition of stock of the 
foreign corporation that would be 
subject to payment of tax under § 1.897- 
3(d)(2)(i) if an election under section 
897(i) were made by the foreign 
corporation on the date of its 
liquidation. 

With regard to the treatment of 
certain foreign corporations as domestic 
corporations under section 897(i), 
however, see §§ 1.897-3 and 1.897-8T. 

(iii) Examples. The rules of this 
paragraph (c)(2) may be illustrated by 
the following examples. 

Example (1). (i) DC. a domestic 
corporation, owns 100 percent of the stock of 
FC. a Country F corporation, FC‘s only asset 
is Parcel P. a U.S. real property interest, with 
a fair market value of $500x and an adjusted 
basi&of SlOOx. In September 1987, FC 
liquidates under section 332(a) and transfers 
Parcel P to DC. The transitional rules 
contained in section 633 of the Tax Reform 
Act of 1986 concerning the repeal of the 
General Utilities doctrine would not be 
applicable to a subsequent distribution or 
disposition of assets by DC. 

(ii) Assume that FC complies with the Filing 
requirements of paragraph (d)(l)(iii). DC will 
be subject to U.S. income taxation on a 
subsequent disposition of Parcel P under the 
rules of paragraph (d)(1). The basis of Parcel 
P in the hands of DC will be SlOOx under 
section 334(b)(1), and thus no greater than the 
basis of Parcel P in the hands of FC. FC does 
not recognize any gain under the rules of 
paragraph (c)(1) of this section on the 
distribution because the exception of 
paragraph (d)(2)(l) applies. 

Example (2). If in Example (1) the 
distribution by FC to DC occurred in 
September 1985, and DC sold or exchanged 
Parcel P under sections 336(a) or 337(a) as in 


effect prior to the Tax Reform Act of 1986. 
then FC must recognize gain of $400x on the 
distribution of Parcel P. The gain must be 
recognized because Parcel P in the hands of 
DC is not considered subject to U.S. income 
taxation on a subsequent disposition under 
the rules of paragraph (d)(1) of this section. 

(3) Limitation of gain recognized 
under paragraph (c)(1) of this section for 
certain section 355 distributions —(i) In 
general. Under paragraph (c)(1) of this 
section, a foreign corporation that 
distributes stock in a domestic 
corporation that constitutes a U.S. real 
property interest in a distribution to 
which section 355 applies shall 
recognize gain on the distribution to the 
extent that the fair market value of the 
distributed stock exceeds its adjusted 
basis in the hands of the distributing 
foreign corporation. The gain recognized 
shall be limited under this paragraph 
(c)(3), however, to the amount by which 
the aggregate basis of the distributed 
stock in the hands of the distributees 
exceeds the aggregate adjusted basis of 
the distributed stock in the hands of the 
distributing corporation. The 
distributees’ basis in the distributed U.S. 
real property interest shall be 
determined under the otherwise 
applicable provisions of section 358. 
(Thus, the distributees’ basis in the 
distributed U.S. real property interest 
shall be determined without any 
increase for any gain recognized by the 
foreign corporation). 

(ii) Example. The rules of paragraph 
(c)(3)(i) of this section may be illustrated 
by the following example. 

Example, (i) C is a citizen and resident of 
Country F. C owns all of the stock of FC. a 
Country F corporation. The fair market value 
of the FC stock is lOOOx. and C has a basis of 
600x in the FC stock. Country F does not have 
an income tax treaty with the United States. 

(ii) In a transaction qualifying as a 
distribution of stock of a controlled 
corporation under section 355(a), FC 
distributes to C all of the stock of DC. a U.S. 
real property holding corporation. C does not 
surrender any of the FC stock. The DC stock 
has a fair market value of 600x, and FC has 
an adjusted basis of 200x in the DC stock. 
After the distribution, the FC stock has a fair 
market value of 400x. 

(iii) Under paragraph (c)(3)(i) of this 
section, FC must recognize gain on the 
distribution of the DC stock to C equal to the 
difference between the fair market value of 
the DC stock (600x) and FC’s adjusted basis 
in the DC stock (200x). This results in a 
potential gain of 400x. Under section 358, C 
takes a 360x adjusted basis in the DC stock. 
Provided that FC complies with the Filing 
requirements of paragraph (d)(l)(iii) of this 
section, the gain recognized by FC is limited 
under paragraph (c)(3)(i) to 160x because (A) 
this is the amount by which the basis of the 
DC stock in the hands of C (360x) exceeds the 
adjusted basis of the DC stock in the hands of 
FC (200x), and (B) at the time of receipt of the 


DC stock. C would be subject to U.S. taxation 
on a subsequent disposition of the stock. 

(iv) C’s adjusted basis in the DC stock is 
not increased by the 160x recognized by FC. 

(4) Distribution by a foreign 
corporation in certain reorganizations — 
(i) In general. Under paragraph (c)(1) of 
this section, a foreign corporation that 
transfers property to another 
corporation in an exchange under 
section 361(a) for stock of a domestic 
corporation which is a United States 
real property holding corporation 
immediately after the transfer in a 
reorganization under section 368(a)(1) 
(C), (D), or (F) shall recognize gain under 
section 897(d)(1) on the distribution 
(whether actual or deemed) of the stock 
of the domestic corporation received by 
the foreign corporation to its 
shareholders (whether domestic or 
foreign). See §1.897-6T(a) of the 
regulations for the consequences to the 
foreign corporation of the exchange of 
its property for the domestic corporation 
stock. 

(ii) Statutory exception. Pursuant to 
the exception provided in section 
897(d)(2)(A), no gain shall be recognized 
by the foreign corporation on its 
distribution of the domestic corporation 
stock if— 

(A) At the time of the distribution, the 
distributee [i.e., the exchanging 
shareholder in the section 354 exchange) 
would be subject to U.S. taxation on a 
subsequent disposition of the stock of 
the domestic corporation, determined in 
accordance with the rules of paragraph 
(d)(1) of this section; 

(B) The distributee’s adjusted basis in 
the stock of the foreign corporation 
immediately before the distribution was 
no greater than the foreign corporation’s 
basis in the stock of the domestic 
corporation determined under section 
358; and 

(C) The distributing corporation 
complies with the Filing requirements of 
paragraph (d)(l)(iii) of this section. 

(iii) Regulatory limitation on gain 
recognized. If the requirements of 
subdivisions (A) and (C) of paragraph 
(c)(4)(h) are met, the amount of any gain 
recognized by the foreign corporation 
shall not exceed the excess of the 
distributee’s adjusted basis in the stock 
of the foreign corporation immediately 
before the distribution over the foreign 
corporation’s basis in the stock of the 
domestic corporation immediately 
before the distribution as determined 
under section 358. 

(iv) Examples. The rules of paragraph 
(c)(4) of this section may be illustrated 
by the following examples. 

Example (1). (i) A, a nonresident alien, 
organized FC. a Country W corporation, in 
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September 1980 to invest in U.S. real estate. 

In 1986. FC’s only asset is Parcel P, a U.S. real 
property interest with a fair market value of 
$800,000 and an adjusted basis to FC of 
$200,000. Parcel P is subject to a mortgage 
with an outstanding balance of $100,000. The 
fair market value of the FC stock is $500,000, 
and A's adjusted basis in the stock is 
$100,000. FC does not have liabilities in 
excess of the adjusted basis in Parcel P. The 
United States does not have a treaty with 
Country W that entitles FC to 
nondiscriminatory treatment as described in 
section 1.897—3(b)(2) of the regulations. 

(ii) Pursuant to a plan of reorganization 
under section 368(a)(1)(D), FC transfers 
Parcel P to DC, a newly formed domestic 
corporation, in exchange for DC stock. FC 
distributes the DC stock to A in exchange for 
A’s FC stock. 

(iii) FC’s exchange of Parcel P for the DC 
stock is a disposition of a U.S. real property 
interest. Under § 1.897-6T(a)(l), there is an 
exchange of a U.S. real property interest 
(Parcel P) for another U.S. real property 
interest (DC stock) so that no gain is 
recognized on the exchange under section 
897(e). DC takes FC’s basis of $200,000 in 
Parcel P under section 362(b). Under section 
358(a)(1), FC takes a $100,000 basis in the DC 
stock because FC’s substituted basis of 
$200,000 in the DC stock is reduced by the 
$100,000 of liabilities to which Parcel P is 
subject. 

(iv) Under section 897(d)(1) and paragraph 
(c)(4)(i) of this section, FC generally must 
recognize gain on the distribution of the DC 
stock received in exchange for FC’s assets 
equal to the difference between the fair 
market value of the DC stock ($500,000) and 
FC's adjusted basis in the DC stock prior to 
the distribution ($100,000). This results in a 
potential gain of $400,000. Under section 
358(a)(1), A takes a basis in the DC stock 
equal to its basis in the FC stock of $100,000. 
Provided that FC complies with the filing 
requirements of paragraph (d)(l)(iii) of this 
section, no gain is recognized by FC on the 
distribution of the DC stock under the 
statutory exception to the general rule of 
section 897(d)(1) provided in section 
897(d)(2)(A) and paragraph (c)(4)(ii) of this 
section because (7) A s basis in the DC stock 
($100,000) does not exceed FC’s adjusted 
basis in the DC stock ($100,000) immediately 
prior to the distribution and (2) A, at the time 
of receipt of the DC stock, would be subject 
to U.S. taxation on a subsequent disposition 
of the stock. 

(v) The FC stock in the hands of A is not a 
U.S. real property interest because FC is a 
foreign corporation that has not elected to be 
treated as a domestic corporation under 
section 897(i). Accordingly, the exchange of 
the FC stock by A for DC stock is not a 
disposition of a U.S. real property interest 
under section 897(a). 

Example (2). The facts are the same as in 
Example (1), except that A purchased the FC 
stock in September 1983 for $100,000 from S, a 
nonresident alien, and that S had a basis of 
$40,000 in the FC stock at the time of the sale 
to A. The results are the same as in Example 
t 

Example (3). (i) The facts are the same as 
in Example 1, except that A’s adjusted basis 


in the FC stock prior to the reorganization is 
$300,000. Following the distribution. A takes 
its basis of $300,000 in the FC stock as its 
basis in the DC stock pursuant to section 
358(a)(1). 

(ii) FC does not qualify under the statutory 
exception of paragraph (c)(4)(ii) to the 
general recognition rule of section 897(d)(1) 
and paragraph (c)(4)(i) of this section because 
A's basis in the DC stock ($300,000) exceeds 
FC’s adjusted basis in the DC stock ($100,000) 
immediately prior to the distribution. 
However, provided that FC complies with the 
filing requirements of paragraph (d)(l)(iii) of 
this section, the gain recognized by FC is 
limited to $200,000 under the regulatory 
limitation of gain provided by paragraph 
(c)(4)(iii). This is the excess of A’s basis in 
the FC stock immediately before the 
distribution ($300,000) over A’s adjusted basis 
in the DC stock immediately before the 
distribution ($100,000). 

(iii) A takes a basis of $300,000 in the DC 
stock under section 358(a)(1). A's basis in the 
DC stock is not increased by the gain 
recognized by FC. DC takes a basis of 
$200,000 in Parcel P under section 362(b). 

Example (4). (i) The facts are the same as 
in Example (3). except that the United States 
has an income tax treaty with Country W 
entitling FC to nondiscriminatory treatment 
under section 1.897—3(b)(2) of the regulations. 
A valid election under section 897(i) is made 
to treat FC as a U.S. corporation. 

(ii) FC is treated as a domestic corporation 
for purposes of section 897 and is not 
required to recognize gain under section 
897(d)(1) and paragraph (c)(4)(i) of this 
section on the distribution of the DC stock as 
described in Example 3. (If a valid section 
897(i) election were not made, the result 
would be same as in Example (3).) 

(iii) The FC stock in the hands of A is a 
U.S. real property interest because an 
election was made under section 897(i) to 
treat FC as a U.S. corporation. The exchange 
of the FC stock for DC stock by A is a 
disposition of a U.S. real property interest. 
Under section 897(e)(1) and paragraph (a) of 
§ 1.897-6T, A does not recognize gain on the 
exchange because there is an exchange of a 
U.S. real property interest (the FC stock) for 
another U.S. real property interest (the DC 
stock). Under section 358(a)(1), A takes as its 
basis in the DC stock A’s basis in the FC 
stock ($300,000). 

(5) Sales of U.S. real property 
interests by foreign corporations under 
section 337. Section 337 as in effect prior 
to the Tax Reform Act of 1986 shall not 
apply to any sale or exchange (including 
a deemed section 337 sale pursuant to 
an election under section 338(a) to treat 
a stock purchase as an asset 
acquisition) of a U.S. real property 
interest by a foreign corporation. 

(6) Section 697(1) credit. If a foreign 
corporation adopts a plan of complete 
liquidation and if, solely by reason of 
section 897(d) and this section, section 
337(a) (as in effect before the Tax 
Reform Act of 1986) does not apply to 
sales or exchanges of, or section 336 (as 
in effect before the Tax Reform Act of 


1986) does not apply to distributions of, 
United States real property interests by 
the liquidating corporation, then— 

(i) The amount realized by the 
shareholder on the distribution shall be 
increased by its proportionate share of 
the amount by which the tax imposed by 
chapter 1 of the Code, as modified by 
the provisions of any applicable U.S. 
income tax treaty, on the liquidating 
corporation would have been reduced if 
section 897(d) and this section had not 
been applicable, and 

(ii) For purposes of the Code, the 
shareholder shall be deemed to have 
paid, on the last day prescribed by law 
for the payment of the tax imposed by 
subtitle A of the Code on the 
shareholder for the taxable year, an 
amount of tax equal to the amount of 
increase in the amount realized 
described in subdivison (i) of this 
paragraph (c). 

The special rule provided by this 
paragraph (c)(5) applies only to 
shareholders who are United States 
citizens or residents, and who have held 
stock in the liquidating corporation 
continuously since June 18,1980. This 
special rule also only applies for the first 
taxable year of any such shareholder in 
which the shareholder receives a 
distribution in complete liquidation from 
the foreign corporation. 

(7) Other applicable rules. For rules 
concerning exemption of gain pursuant 
to a U.S. income tax treaty, withholding 
of tax from distributions, and other 
applicable rules, see paragraph (d) of 
this section. For the treatment of 
liquidations described in section 
334(b)(2)(A) of certain foreign 
corporations acquired before November 
6,1980, see § 1.897-4. 

(d) Rules of general application — (1) 
Interests subject to taxation upon later 
disposition —(i) In general. Pursuant to 
the otherwise applicable rules of this 
section and § 1.897-6T, nonrecognition 
of gain or loss may apply with respect to 
certain distribution or exchanges of U.S. 
real property interests if any gain from a 
subsequent disposition of the interests 
that are distributed or received by the 
transferor in the exchange would be 
included in the gross income of the 
distributee or transferor and be subject 
to U.S. taxation. Gain is considered 
subject to U.S. taxation if the gain is 
included on the income tax return of a 
U.S. tax paying entity even if there is no 
U.S. tax liability (for example, because 
of net operating losses or an investment 
tax credit). Gain is not considered 
subject to U.S. taxation if the gain is 
derived by a tax exempt entity. A real 
estate investment trust is considered to 
be a pass-through entity for purposes of 
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the rule of taxability of this paragraph 
(d)(l)(i). Thus, for example, a tax 
exempt entity holding an interest in a 
real estate investment trust is not 
subject to tax. A domestic corporation 
(including a foreign corporation that 
makes an effective section 897(i) 
election after receipt of the U.S. real 
property interest) shall not be 
considered subject to U.S. taxation on a 
subsequent disposition of a U.S. real 
property interest if it received the U.S. 
real property interest prior to the 
effective date of the repeal of section 
336(a) or 337(a) as in effect prior to the 
Tax Reform Act of 1986, unless the U.S. 
real property interest has not been sold 
or exchanged by the domestic 
corporation prior to such effective date 
in a transaction to which either section 
336(a) or section 337(a) (as in effect prior 
to such effective date) applied. In 
addition, an interest shall be considered 
to be subject to U.S. taxation upon its 
subsequent disposition only if the 
requirements set forth in subdivision (iii) 
of this paragraph (d)(1) are met. 

(ii) Effects of income tax treaties —(A) 
Effect of treaty exemption from tax. 
Except as otherwise provided in 
subdivision (C) of this paragraph 
(d)(l)(ii), a U.S. real property interest 
shall not be considered to be subject to 
U.S. taxation upon a subsequent 
disposition if, at the time of its 
distribution or exchange, the recipient is 
entitled pursuant to the provisions of a 
U.S. income tax treaty to an exemption 
from U.S. taxation upon a disposition of 
the interest. 

(B) Effect of treaty reduction of tax. If, 
at the time of a distribution or exchange, 
a distributee of a U.S. real property 
interest in a distribution or a transferor 
who receives a U.S. real property 
interest in an exchange would be 
entitled pursuant to the provisions of a 
U.S. income tax treaty to reduced U.S. 
taxation upon the disposition of the 
interest, then a portion of the interest 
received shall be treated as an interest 
subject to U.S. taxation upon its 
disposition, and, therefore, that portion 
shall be entitled to nonrecognition 
treatment under the rules of this section 
or § 1.897-6T. The portion of the interest 
that is treated as subject to U.S. taxation 
is determined by multiplying the fair 
market value of the interest by a 
fraction. The numerator of the fraction is 
the amount of tax that would be due 
pursuant to the provisions of the 
applicable U.S. income tax treaty upon 
the recipient’s disposition of the interest, 
determined as of the date of the 
distribution or transfer. The 
denominator of the fraction is the 
amount of tax that would be due upon 


such disposition but for the provisions of 
the treaty. However, nonrecognition 
treatment may be preserved in 
accordance with the provisions of 
subdivision (C) of this paragraph 
(d)(1)(h). With regard to the provisions 
of this paragraph, see Article XIII (9) of 
the United States-Canada Income Tax 
Convention. 

(C) Waiver of treaty benefits to 
preserve nonrecognition . 
Notwithstanding the provisions of 
subdivisions (A) and (B) of this 
paragraph'(d)(l)(ii), an interest shall be 
considered to be subject to U.S. taxation 
upon its subsequent disposition if, in 
accordance with paragraph (d)(l)(iii)(F) 
of this section, the recipient waives the 
benefits of a U.S. income tax treaty that 
would otherwise entitle the recipient to 
an exemption from (or reduction of) U.S. 
tax upon a disposition of the interest. 

(iii) Procedural requirements. If a U.S. 
real property interest is distributed or 
transferred after December 31,1987, the 
transferor or distributor (that is a 
nonresident alien individual or a foreign 
corporation) shall file an income tax 
return for the taxable year of the 
distribution or transfer. Also, if a U.S. 
real property interest is distributed or 
transferred in a transaction before 
January 1,1988, with respect to which 
nonrecognition treatment would not 
have been available under the express 
provisions of section 897 (d) or (e) of the 
Code but is available under the 
provisions of this section or § 1.897-6T, 
then the person that would otherwise be 
subject to tax by reason of the operation 
of section 897 must file an income tax 
return for the taxable year of the 
distribution or transfer. This 
requirement is satisfied by filing a tax 
return or an amended tax return for the 
year of the distribution or transfer by 
May 5.1989, or by the date that the filing 
of the return is otherwise required. The 
person filing the return must attach 
thereto a document setting forth the 
following: 

(A) A statement that the distribution 
or transfer is one to which section 897 
applies; 

(B) A description of the U.S. real 
property interest distributed or 
transferred, including its location, its 
adjusted basis in the hands of the 
distributor or tranferor immediately 
before the distribution or transfer, and 
the date of the distribution or transfer; 

(C) A description of the U.S. real 
property interest received in an 
exchange; 

(D) A declaration signed by an officer 
of the corporation that the distributing 
foreign corporation has substantiated 
the adjusted basis of the shareholder in 


its stock if the distributing corporation 
has nonrecognition or recognition 
limitation under paragraph (c) (3) or (4) 
of this section; 

(E) The amount of any gain recognized 
and tax withheld by any person with 
respect to the distribution or transfer, 

(F) Identification by name and 
address of the distributee or transferee, 
including the distributee’s or 
transferee’s taxpayer identification 
number (if any); 

(G) The treaty and article (if any) 
under which the distributee or transferor 
would be exempt from U.S. taxation on 

a sale of the distributed U.S. real 
property interest or the U.S. real 
property interest received in the 
transfer; and 

(H) A declaration, signed by the 
distributee or transferor or its 
authorized legal representative, that the 
distributee or transferor shall treat any 
subsequent sale, exchange, or other 
disposition of the U.S. real property 
interest as a disposition that is subject 
to U.S. taxation, notwithstanding the 
provisions of any U.S. income tax treaty 
or intervening change in circumstances. 
A person who has provided or filed a 
notice described in § 1.1445—2(d)(2)(iii) 
or § 1.1445—5{b)(2)(ii) in connection with 
a transaction may satisfy the 
requirement of this paragraph (d)(l)(iii) 
by attaching to his return a copy of that 
notice together with any information or 
declaration required by this subdivision 
not contained in that notice. 

(2) Treaty exception to imposition of 
tax. If gain that would be currently 
recognized pursuant to the provisions of 
this section or § 1.897-6T is subject to an 
exemption from (or reduction of) U.S. 
tax pursuant to a U.S. income tax treaty, 
then gain shall be recognized only as 
provided by that treaty, for dispositions 
occurring before January 1.1985. For 
dispositions occurring after December 
31,1984, all gain shall be recognized as 
provided in section 897 and the 
regulations thereunder, except as 
provided by Articles XIII (9) and XXX 
(5) of the United States-Canada Income 
Tax Convention or other income tax 
treaty entered into force after June 6. 
1988. 

With regard to Article XXX (5) of the 
Income Tax Treaty with Canada, see, 
Rev. Rul. 85-76,1985-1 C.B. 409. With 
regard to basis adjustments for certain 
related person transactions, see, § 1.897- 
6T(c)(3). 

(3) Withholding . Under sections 1441 
and 1442, as modified by the provisions 
of any applicable U.S. income tax treaty, 
a corporation must withhold tax from a 
dividend distribution to which section 
301 applies to a shareholder that is a 
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foreign person, if the dividend is 
considered to be from sources inside the 
United States. For a description of 
dividends that are considered to be from 
sources inside the United States, see 
section 861(a)(2). Under section 1445, 
withholding is required with respect to 
certain dispositions and distributions of 
U.S. real property interests. 

(4) Effect on earnings and profits. 

With respect to adjustments to earnings 
and profits for gain recognized to a 
distributing corporation on a 
distribution, see section 312 and the 
regulations thereunder. 

(e) Effective date. Except as otherwise 
specifically provided in the text of these 
regulations, this section shall be 
effective for transfers, exchanges, 
distributions and other dispositions 
occurring after June 18,1980. 

§ 1.897-6T Nonrecognition exchanges 
applicable to corporations, their 
shareholders, and other taxpayers, and 
certain transfers of property in corporate 
reorganizations (T emporary). 

(a) Nonrecognition exchanges —(1) In 
general. Except as otherwise provided in 
this section and in § 1.897-5T, for 
purposes of section 897(e) any 
nonrecognition provision shall apply to 
a transfer by a foreign person of a U.S. 
real property interest on which gain is 
realized only to the extent that the 
transferred U.S. real property interest is 
exchanged for a U.S. real property 
interest which, immediately following 
the exchange, would be subject to U.S. 
taxation upon its disposition, and the 
transferor complies with the filing 
requirements of paragraph (d)(l)(iii) of 
§ 1.897-5T. No loss shall be recognized 
pursuant to section 897(e) or the rules of 
this section unless such loss is 
otherwise permitted to be recognized. In 
the case of an exchange of a U.S. real 
property interest for stock in a domestic 
corporation (that is otherwise treated as 
a U.S. real property interest), such stock 
shall not be considered a U.S. real 
property interest unless the domestic 
corporation is a U.S. real property 
holding corporation immediately after 
the exchange. Whether an interest 
would be subject to U.S. taxation in the 
hands of the transferor upon its 
disposition shall be determined in 
accordance with the rules of § 1.897- 
51(d)(1). 

(2) Definition of "nonrecognition " 
provision. A "nonrecognition provision" 
is any provision of the Code which 
provides that gain or loss shall not be 
recognized if the requirements of that 
provision are met. Nonrecognition 
provisions relevant to this section 
include, but are not limited to, sections 
332, 351, 354, 355, 361, 721, 731,1031, 


1033,1034 and 1036. For purposes of 
section 897(e), sections 121 and 453 are 
not nonrecognition provisions. 

(3) Consequence of nonapplication of 
nonrecognition provisions. If a 
nonrecognition provision does not apply 
to a transaction, then the U.S. real 
property interest transferred shall be 
considered exchanged pursuant to a 
transaction that is subject to U.S. 
taxation by reason of the operation of 
section 897. See, however, § 1.897-5T 
(d)(2) with respect to the treaty 
exceptions to the imposition of tax. If a 
U.S. real property interest is exchanged 
for an interest the disposition of which 
is only partially subject to taxation 
under chapter 1 of the Code (as modified 
by the provisions of any applicable U.S. 
income tax treaty), then any 
nonrecognition provision shall apply 
only to the extent that the interest 
received in the exchange would be 
subject to taxation under chapter 1 of 
the Code, as modified. For example, the 
exchange of a U.S. real property interest 
for an interest in a partnership will 
receive nonrecognition treatment 
pursuant to section 721 only to the 
extent that a disposition of the 
partnership interest will be subject to 
U.S. taxation by reason of the operation 
of section 897(g). 

(4) Section 355 distributions treated as 
exchanges. If a domestic corporation, 
stock in which is treated as a U.S. real 
property interest, distributes stock in a 
foreign corporation or stock in a 
domestic corporation that is not a U.S. 
real property holding corporation to a 
foreign person under section 355(a), then 
the foreign person shall be considered 
as having exchanged a proportionate 
part of the stock in the domestic 
corporation that is treated as a U.S. real 
property interest for stock that is not 
treated as a U.S. real property interest. 

(5) Section 1034 rollover of gain —(i) 
Purchase of foreign principal residence. 
A nonresident alien individual shall not 
be entitled to nonrecognition under 
section 1034 on the sale of a principal 
residence when the new principal 
residence acquired is not a U.S. real 
property interest. 

(ii) Purchase of U.S. principal 
residence. A nonresident alien 
individual who sells his principal 
residence that is a U.S. real property 
interest and, within a period beginning 
two years before the date of such sale 
and ending on the date (with 
extensions) of filing his income tax 
return for the taxable year of the sale of 
the principal residence, purchases and 
uses another U.S. real property interest 
as a principal residence, shall, to the 
extent provided by section 1034, not 
recognize gain on the sale of the 


principal residence. If the individual has 
not purchased another U.S. real property 
interest as a principal residence at the 
time of the filing of the return for the 
year of sale, the individual must file a 
timely income tax return for the year of 
sale without claiming the benefit of 
section 1034. If the individual 
subsequently purchases another U.S. 
property interest as a principal 
residence that otherwise qualifies under 
section 1034 after the due date of the 
income tax return for the year of the 
sale of the principal residence and 
before a date that is two years after the 
sale of the principal residence, the 
individual may then apply section 1034 
by filing an amended income tax return 
for the year of the sale of the principal 
residence and claim a refund. A 
nonresident alien may not claim the 
benefits of section 1034 unless such 
individual files a complete and timely 
income tax return with the appropriate 
forms for the year of the sale of the 
principal residence. The rules of this 
paragraph (a)(5)(ii) shall first apply to 
the sale of principal residences after 
June 6,1988. 

A nonresident alien individual who 
sells his principal residence that is a 
U.S. real property interest on or before 
June 6,1988 shall, to the extent provided 
by section 1034, not recognize gain on 
the sale of the principal residence if the 
new principal residence is a U.S. real 
property interest. 

(6) Determination of basis. If a 
nonrecognition provision applies to the 
transfer of a U.S. real property interest 
pursuant to the provisions of this 
section, then the basis of the property 
received in the exchange shall be 
determined in accordance with the rules 
generally applicable with respect to 
such nonrecognition provision. 

Similarly, the basis of the exchanged 
property in the hands of the transferee 
shall be determined in accordance with 
the rules that generally apply to such 
transfer. 

(7) Examples. The rules of paragraphs 
(a) (1) through (6) of this section may be 
illustrated by the following examples. In 
each instance, the filing requirements of 
paragraph (d)(l)(iii) of § 1.897-5T have 
been satisfied. 

Example (1). (i) A is a citizen and resident 
of Country F with which the U.S. does not 
have an income tax treaty. A owns Parcel P. 
a U.S. real property interest, with a fair 
market value of $500,000 and an adjusted 
basis of $300,000. A transfers Parcel P to DC, 
a newly formed U.S. real property holding 
corporation wholly owned by A. in exchange 
for DC stock. 

(ii) Under paragraph (a)(1) of this section. 

A has exchanged a U.S. real property interest 
(Parcel P) for another U.S. real property 
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interest (DC stock) which is subject to U.S. 
taxation upon its disposition. The 
nonrecognition provisions of section 351(a) 
apply to A*8 transfer of Parcel P. 

(iii) Under paragraph (a)(6) of this section, 
the basis of the DC stock received by A is 
determined in accordance with the rules 
generally applicable to the transfer. A takes a 
$300,000 adjusted basis in the DC stock under 
the rules of section 358(a)(1). 

Example (2). (i) A is a citizen and resident 
of Country F who is stationed in Washington. 
DC as a full-time employee of an 
international organization. A sells his 
principal residence in Washington, and in the 
same taxable year A purchases another 
principal residence in Washington. The cost 
of the new residence exceeds the adjusted 
sales price of the old residence. 

(ii) Under section 7701(b), A is a 
nonresident alien for U.S. tax purposes, and 
is subject to taxation under section 897(a). 
Under paragraphs (a)(1) and (5)(ii) of this 
section, A is considered to have exchanged a 
U.S. real property interest (the old principal 
residence) for another U.S. real property 
interest (the new principal residence) which 
is subject to U.S. taxation upon its 
disposition. The nonrecognition and basis 
provisions of section 1034(a) apply to A. 

Example (3). If in Example (2). A had 
instead purchased a new principal residence 
in Country F. there would be an exchange of 
a U.S. real property interest for property that 
is not a U.S. real property interest. Under 
paragraph (a)(5)(i) of this section. A would 
recognize gain under section 897(a) on the 
disposition of the old principal residence. 

Example (4). (i) B is a citizen and resident 
of Country F with which the U.S. does not 
have an income tax treaty. B owns stock in 
DCl, a U.S, real property holding corporation. 
In a reorganization qualifying for 
nonrecognition under section 368(a)(1)(B), B 
exchanges the DCl stock under section 354(a) 
for stock in DC2, a U.S. real property holding 
corporation. 

(ii) A does not recognize any gain under 
paragraph (a)(1) of this section on the 
exchange of the DCl stock for DC 2 stock 
because there is an exchange of a U.S. real 
property interest (the DCl stock) for another 
U.S. real property interest (the DC2 stock) 
which is subject to U.S. taxation upon its 
disposition. 

Example (5). (i) C is a citizen and resident 
of Country F with which the U.S. does not 
have an income tax treaty. C owns all of the 
stock of DC. a U.S. real property holding 
corporation. The fair market value of the DC 
stock is 500x. and C has a basis of lOOx in the 
DC stock. 

(ii) In a transaction qualifying as a 
distribution of stock of a controlled 
corporation under section 355(a). DC 
distributes to C all of the stock of FC. a 
foreign corporation that has not made a 
section 897(i) election. C does not surrender 
any of the DC stock. The FC stock has a fair 
market value of 200x. After the distribution, 
the DC stock has a fair market value of 300x. 

(iii) Under the rules of paragraph (a)(4) of 
this section, C is considered to have 
exchanged DC stock with a fair market value 
of 200x and an adjusted basis of 40x for FC 
stock with a fair market value of 2C0x. 


Because the FC stock is not a U.S. real 
property interest. C must recognize gain of 
160x under section 897(a) on the distribution. 

C takes a basis of 200x in the FC stock. C’s 
basis in the DC stock is reduced to 60x 
pursuant to section 358(c). 

Example (6). (i) A is an individual citizen 
and resident of Country F. F has an income 
tax treaty with the United States that 
exempts gain from the sale of stock, but not 
real property, by a resident of F from U.S. 
taxation. In 1981, A transferred Parcel P, an 
appreciated U.S. real property interest, to DC. 
a U.S. real property holding corporation, in 
exchange for DC stock. A owned all of the 
stock of DC. 

(ii) Under the rules of paragraph (a)(1) of 
this section. A must recognize gain on the 
transfer of Parcel P. Even though there is an 
exchange of a U.S. real property interest for 
another U.S. real property interest, there is 
gain recognition because the U.S. real 
property interest received (the DC stock) 
would not have been subject to U.S. taxation 
upon a disposition immediately following the 
exchange. A may not convert a U.S. real 
property interest that was subject to taxation 
under section 897 into a U.S. real property 
interest that could be sold without taxation 
under section 897 due to a treaty exemption. 

Example (7). (i) A. a nonresident alien, 
organized FCl. a Country W corporation in 
September 1980 to invest in U.S. real 
property. FCl’s only asset is Parcel P. a U.S. 
real property interest with a fair market value 
of $500,000 and an adjusted basis of $200,000. 
The FCI stock has a fair market value of 
$500,000 and A’s basis in the FCl stock is 
$100,000. The United States does not have a 
treaty with Country W. 

(ii) A. organized FC2, a Country W 
corporation in July 1987. FC2 organized DC in 
August 1987. Pursuant to a plan of 
reorganization under section 368 (a)(1)(C). 

FCl transfers Parcel P to DC in exchange for 
FC2 voting stock. As a resuit of the transfer. 
DC is a U.S. real property holding corporation 
wholly owned by FC2. The FC2 stock used by 
DC in the acquisition had been transferred by 
FC2 to DC as part of the plan of 
reorganization. FCl distributes the FC2 stock 
to A in exchange for A’s FCl stock. 

(iii) FCl's exchange of Parcel P for the FC2 
stock under section 361(a) is a disposition of 
a U.S. real property interest. FCl must 
recognize gain of $300,000 under section 
897(e) and paragraph (a)(1) of this section on 
the exchange because the FC2 stock received 
in exchange for Parcel P is not a U.S. real 
property interest. 

(iv) Under section 362(b). DC takes a basis 
of $500,000 in Parcel P. FC2 takes a basis of 
$500,000 in the DC stock. A takes a basis of 
$100,000 in the FC2 stock under section 
358(a)(1). Section 897(d) and paragraph (c)(1) 
of $ 1.897-5T do not apply to FCl’s 
distribution of the FC2 stock because the FC2 
stock is not a U.S. real property interest. 

Example (8). The facts are the same as in 
Example 7. except that the United States has 
a treaty with Country W that entitles FCl and 
FC2 to nondiscriminatory treatment as 
described in S 1.897-3(b)(2). FCl, but not FC2, 
makes a valid section 897(i) election prior to 
the transaction. 

(ii) FCl’s transfer of Parcel P to DC in 
exchange for FC2 stock is not subject to 


section 897(e) and paragraph (a)(1) of this 
section because FCl made an election under 
section 897(i). DC takes a basis of $200,000 in 
Parcel P under section 362(b). 

(iii) FCl’s distribution of the FC2 stock to A 
in exchange for the FCl stock is not subject 
to the section 897(d) and paragraph (c)(1) of 

§ 1.897-5T because FCl made an election 
under section 897(i). 

(iv) A must recognize gain on the exchange 
under section 354(a) of the FCl stock for the 
FC2 stock. A exchanged a U.S. real property 
interest (the FCl stock) for an interest which 
is not a U.S. real property interest (the FC2 
stock). A recognizes gain of $400,000. Under 
section 1012, A takes a $500,000 basis in the 
FC2 stock. 

Example (9). (i) The facts are the same as 
in Example 7 except that the United States 
has a treaty with Country W that entitles FCl 
and FC2 to nondiscriminatory treatment as 
described in § 1.897—3(b)(2). FC2, but not FCl. 
makes a valid section 897(i) election prior to 
the transaction. 

(ii) FCl’s exchange of Parcel P for the FC2 
stock under section 361(a) is a disposition of 
a U.S. real property interest. FCl does not 
recognize any gain under section 897(e) and 
paragraph (a)(1) of this section because there 
is an exchange of a U.S. real property interest 
(Parcel P) for another U.S. real property 
interest (the FC2 stock). DC takes a basis of 
$200,000 in Parcel P under section 362(b). FC2 
takes a basis of $200,000 in the DC stock. 

(iii) FCl’s distribution of the FC2 stock to A 
in exchange for the FCl stock is subject to 
section 897(d) and paragraph (c)(1) of § 1.897- 
5T. Because A takes a basis of $100,000 in the 
FC 2 stock under section 358(a) (which is less 
than the $200,000 basis of the FC2 stock in the 
hands of FCl), and A would be subject to 
U.S. taxation under section 897(a) on a 
subsequent disposition of the FC2 stock, FCl 
does not recognize any gain under paragraph 
(c)(1) of § 1.897-5T due to the statutory 
exception of paragraph (c)(2)(i) of that 
section, provided that FCl complies with the 
filing requirements of paragraph (d)(i)(C) of 

§ 1.897-5T. 

(iv) Since, the FCl stock was not a U.S. real 
property interest, its disposition by A in the 
section 354(a) exchange for FC2 stock is not 
subject to section 897(e) and paragraph (a)(1) 
of this section. 

Example (10). The facts are the same as in 
Example 7. except that the United States has 
a treaty with Country W that entitles FCl and 
FC2 to nondiscriminatory treatment as 
described in § 1.897—3(b)(2). FCl and FC2 
made valid section 897(i) elections prior to 
the transactions. 

(ii) FCl’s transfer of Parcel P to DC in 
exchange for FC2 stock is not subject to 
section 897(e) and paragraph (a)(1) of this 
section because FCl made an election under 
section 897(i). DC takes a basis of $200,000 in 
Parcel P under section 362(a). FC2 takes a 
basis of $200,000 in the DC stock. 

(iii) FCl’s distribution of the FC2 stock to A 
in exchange for the FCl stock is not subject 
to section 897(d) and paragraph (c)(1) of 

§ 1.897-5T because FCl made an election 
under section 897(i). 

(iv) A does not recognize any gain on the 
exchange of the FCl stock for the FC2 stock 
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under section 354(a). Under paragraph (a)(1) 
of this section, there is an exchange of a U.S. 
real property interest (FCl stock) for another 
U.S. real property interest (FC2 stock). A 
takes a basis of $100,000 in the FC2 stock 
under section 358(a). 

(8) Treatment of nonqualifying 
property —(i) In general. If, under 
paragraph (a)(1) of this section, a 
nonrecognition provision would apply to 
an exchange but for the fact that 
nonqualifying property (cash or property 
other than U.S. real property interests) is 
received in addition to property (U.S. 
real property interests) that is permitted 
to be received under paragraph (a)(1) of 
this section, then the transferor shall 
recognize gain under this section equal 
to the lesser of— 

(A) The sum of the cash received plus 
the fair market value of the 
nonqualifying property received, or 

(B) The gain realized with respect to 
the U.S. real property interest 
transferred. However, no loss shall be 
recognized pursuant to this paragraph 
(a)(8) unless such loss is otherwise 
permitted to be recognized. 

(ii) Treatment of mixed exchanges. In 
a mixed exchange where both a U.S. 
real property interest and other property 
(including cash) is transferred in 
exchange both for property the receipt 
of which would qualify for 
nonrecognition treatment pursuant to 
paragraph (a)(1) of this section and for 
other property (including cash) which 
would not so qualify, the transferor will 
recognize gain in accordance with the 
rules set forth in subdivisions (A) 
through (C) of this paragraph (a)(8)(h). 

(A) Allocation of nonqualifying 
property. The amount of nonqualifying 
property (including cash) considered to 
be received in exchange for U.S. real 
property interests shall be determined 
by multiplying the fair market value of 
the nonqualifying property received by a 
fraction ("real property fraction”). The 
numerator of the fraction is the fair 
market value of the U.S. real property 
interest transferred in the exchange. The 
denominator of the fraction is the fair 
market value of all property transferred 
in the exchange. 

(B) Recognition of gain. The amount of 
gain that must be recognized, and that 
shall be subject to U.S. taxation by 
reason of the operation of section 897, 
shall be equal to the lesser of: 

(7) The amount determined under 
subdivision (A) of this paragraph 
(a)(8)(ii), or 

(2) The gain or loss realized with 
respect to the U.S. real property interest 
exchanged. 

(C) Treatment of other amounts. The 
treatment of other amounts received in a 


mixed exchange shall be determined as 
follows: 

(7) The amount of nonqualifying 
property (including cash) considered to 
be received in exchange for property 
(including cash) other than U.S. real 
property interests shall be treated in the 
manner provided in the relevant 
nonrecognition provision. Such amounts 
shall be determined by subtracting the 
amount determined under subdivision 
(A) of this paragraph (a)(8)(ii) from the 
total amount of nonqualifying property 
received in the exchange. 

(2) The amount of qualifying property 
considered to be received in exchange 
for U.S. real property interests shall be 
treated in the manner provided in 
paragraph (a)(1) of this section. Such 
amount shall be determined by 
multiplying the total fair market value of 
qualifying property received in the 
exchange by the real property fraction 
described in subdivision (A) of this 
paragraph (a)(8)(ii). 

(3) The amount of qualifying property 
considered to be received in exchange 
for property other than U.S. real 
property interests shall be treated in the 
manner provided in the relevant 
nonrecognition provision. Such amount 
shall be determined by subtracting the 
amount determined under subdivision 
(2) of this paragraph (a)(8)(ii)(C) from 
the total fair market value of qualifying 
property received in the exchange. 

(iii) Example. The rules of paragraph 
(a)(8)(ii) of this section may be 
illustrated by the following example. 

Example, (i) A is ah individual citizen and 
resident of country F. Country F does not 
have an income tax treaty with the United 
States. A is the sole proprietor of a business 
located in the United States, the assets of 
which consist of a U.S. real property interest 
with a fair market value of $1,000,000 and an 
adjusted basis of $700,000, and equipment 
used in the business with a fair market value 
of $500,000 and an adjusted basis of $250,000. 
A decides to incorporate the business, and on 
January 1,1987, A transfers his assets to 
domestic corporation DC in exchange for 100 
percent of the stock of DC, with a fair market 
value of $900,000. In addition, A receives a 
long term note (constituting a security) from 
DC for $600,000, bearing arm's length interest 
and repayment terms. DC has no assets other 
than those received in the exchange with A. 
Pursuant to section 897(c)(2) and § 1.897-2, 

DC is a U.S. real property holding 
corporation. Therefore, the stock of DC is a 
U.S. real property interest. Assume that the 
note from DC constitutes an interest in the 
corporation solely as a creditor as provided 
by § 1.897—1(d)(4) of the regulation. A 
complies with the filing requirements of 
paragraph (d)(l)(iii) of § 1.897-5T. 

(ii) Because the note from DC would not be 
subject to U.S. taxation upon its disposition, 
it is nonqualifmg property for purposes of 
determining whether A is entitled to receive 


nonrecognition treatment pursuant to section 
351 with respect to his exchange of the U.S. 
real property interest. Thus, A must recognize 
gain in the manner provided in paragraph 
(a)(8)(ii) of this section. Pursuant to 
paragraph (a)(8)(ii)(A), the amount of 
nonqualifying property received in exchange 
for the real property interests is determined 
by multiplying the fair market value of such 
property ($600,000) by the real property 
fraction. The numerator of the fraction is 
$1,000,000, the fair market value of the real 
property transferred by A. The demoninator 
is $1,500,000, the fair market value of all 
property transferred by A. Thus, A is 
considered to have received $400,000 of the 
note in exchange for the real property 
($600,000 X $1,000.000/$1,500.000). Pursuant to 
paragraph (a)(8)(ii)[B), A must recognize the 
lesser of the amount initially determined or 
the gain realized with respect to the U.S. real 
property interest. Therefore, A must 
recognize the $300,000 gain realized with 
respect to the real property. 

(iii) Pursuant to paragraph (a)(8)(ii)(C) of 
this section, A is considered to have received 
$200,000 of the note in exchange for 
equipment ($600,000 [total value of note 
received] minus $400,000 [portion of note 
received in exchange for real property)), 
$600,000 of the stoti in exchange for real 
property ($900,000 [total value of stock 
received] times $1,000,000/1,500,000J 
[proportion of property exchanged consisting 
of real property]), and $300,000 of the stock in 
exchange for equipment ($900,000 [total value 
of stock received] minus $600,000 (portion of 
stock received in exchange for real 
property]). All three amounts are entitled to 
nonrecognition treatment pursuant to section 
351. 

(iv) Pursuant to paragraph (a)(2) of this 
section, A's basis in the stock and note 
received and DC’s basis in the U.S. real 
property interest and equipment will be 
determined in accordance with the generally 
applicable rules. The $400,000 portion of the 
note received in exchange for the real 
property interest is other property. Pursuant 
to section 358(a)(2), A takes a fair market 
value ($400,000) basis for that portion of the 
note. Pursuant to section 358(a)(1), A’s basis 
in the property received without the 
recognition of gain (the DC stock and the 
other portion of the note) will be equal to the 
basis of the property transferred ($950,000 
[$700,000 basis of U.S. real property interest 
plus $250,000 basis of equipment)), decreased 
by the fair market value of the other property 
received ($400,000 portion of the note), and 
increased by the amount of gain recognized 
to A on the transaction ($300,000). Thus. A s 
basis in the stock and the nonrecognition 
portion of the note is $850,000 ($950,000- 
$400,000+$300,000). Under § 1.358-2(b)(2) of 
the regulations, the $850,000 is allocated 
between the stock and the nonrecognition 
portion of the note in proportion to their fair 
market values. A takes a basis of $697,000 in 
the DC stock ($850,000 x 900.000/1,100.000). A 
takes a basis of $153,000 in the 
nonrecognition portion of the note 
($850,000 x 200.000/1.100.000). A's basis in the 
note is $553,000 ($400,000 + $153,000). DC s 
basis in the property received from A will be 
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determined under section 362(a). DC takes a 
basis of $1,000,000 in the real property 
interest (A‘s basis of $700,000 increased by 
the $300,000 of gain recognized by A on it). 

DC takes a basis of $250,000 in the equipment 
(A s basis of $250,000). 

(9) Treaty exception to imposition of 
tax. If gain that would be currently 
recognized pursuant to the provisions of 
this section is subject to an exemption 
from, or reduction of, U.S. tax pursuant 
to a U.S. income tax treaty, then gain 
shall be recognized only as provided by 
that treaty for dispositions occurring 
before January 1,1985. For dispositions 
occurring after December 31,1984, all 
gain shall be recognized as provided in 
section 897 and the regulations 
thereunder, except as provided by 
Articles Xll (9) and XXX (5) of the 
United States-Canada Income Tax 
Convention or other income tax treaty 
entered into after June 6,1988. In regard 
to Article XXX (5) the Income Tax 
Treaty with Canada, see, Rev. Rul. 85- 
76,1985-1 C.B. 409. 

(b) Certain foreign to foreign 
exchanges — (1) Exceptions to the 
general rule. Notwithstanding the 
provisions of paragraph (a)(1) of this 
section and pursuant to authority 
conferred by section 897(e)(2), a foreign 
person shall not recognize gain, in the 
instances described in paragraph (b)(2) 
of this section, on the transfer of a U.S. 
real property interest to a foreign 
corporation in exchange for stock in a 
foreign corporation, but only if the 
transferee’s subsequent disposition of 
the transferred U.S. real property 
interest would be subject to U.S. 
taxation, as determined in accordance 
with the provisions of § 1.897—5T(d)(l), if 
the filing requirements of paragraph 
(d)(l)(iii) of § 1.897-5T have been 
satisfied, if one of the five conditions set 
forth in paragraph (b)(2) exists, and if 
one of the following three forms of 
exchange takes place. 

(i) The exchange is made by a foreign 
corporation pursuant to section 361(a) in 
a reorganization described in section 
368(a)(1) (D) or (F) and there is an 
exchange of the transferor corporation 
stock for the transferee corporation 
stock under section 354(a); or 

(ii) The exchange is made by a foreign 
corporation pursuant to section 361(a) in 
a reorganization described in section 
368(a)(1)(C); there is an exchange of the 
transferor corporation stock for the 
transferee corporation stock (or stock of 
the transferee corporation’s parent in 
the case of a parenthetical C 
reorganization) under section 354(a); 
and the transferor corporation’s 
shareholders own more than fifty 
percent of the voting stock of the 
transferee corporation (or stock of the 


transferee corporation’s parent in the 
case of a parenthetical C reorganization) 
immediately after the reorganization; or 

(iii) The U.S. real property interest 
exchanged is stock in a U.S. real 
property holding corporation; the 
exchange qualifies under section 351(a) 
of section 354(a) in a reorganization 
described in section 368(a)(1)(B); and 
immediately after the exchange, all of 
the outstanding stock of the transferee 
corporation (or stock of the transferee 
corporation’s parent in the case of a 
parenthetical B reorganization) is owned 
in the same proportions by the same 
nonresident alien individuals and 
foreign corporations that, immediately 
before the exchange, owned the stock of 
the U.S. real property holding 
corporation. 

If, however, a nonresident alien 
individual or foreign corporation which 
received stock in an exchange described 
in subdivision (iii) of this paragraph 
(b)(1) (or the transferee corporation’s 
parent) disposes of any of such foreign 
stock within three years from the date of 
its receipt, then that individual or 
corporation shall recognize that portion 
of the gain realized with respect to the 
stock in the U.S. real property holding 
corporation for which foreign stock 
disposed of was received. 

(2) Applicability of exception. The 
exception to the provisions of paragraph 
(a)(1) provided by paragraph (b)(1) shall 
apply only if one of the following five 
conditions exists. 

(i) Each of the interests exchanged or 
received in a transferor corporation or 
transferee corporation would not be a 
U.S. real property interest as defined in 
§ 1.897—1(c)(1) if such corporations were 
domestic corporations; or 

(ii) The transferee corporation (and 
the transferee corporation’s parent in 
the case of a parenthetical B or C 
reorganization) is incorporated in a 
foreign country that maintains an 
income tax treaty with the United States 
that contains an information exchange 
provision; the transfer occurs after May 
5,1988; and the transferee corporation 
(and the transferee corporation’s parent 
in the case of a parenthetical B or C 
reorganization) submit a binding waiver 
of all benefits of the respective income 
tax treaty (including the opportunity to 
make an election under section 897 (i)), 
which must be attached to each of the 
transferor and transferee corporation’s 
income tax returns for the year of the 
transfer; or 

(iii) The transferee foreign corporation 
(and the transferee corporation’s parent 
in the case of a parenthetical B or C 
reorganization) is a qualified resident as 
defined in section 884(e) and any 


regulations thereunder of the foreign 
country in which it is incorporated; or 

(iv) The transferee foreign corporation 
(and the transferee corporation’s parent 
in the case of a parenthetical B or C 
reorganization) is incorporated in the 
same foreign country as the transferor 
foreign corporation; and there is an 
income tax treaty in force between that 
foreign country and the United States at 
the time of the transfer that contains an 
exchange of information provision; or 

(v) The transferee foreign corporation 
is incorporated in the same foreign 
country as the transferor foreign 
corporation; and the transfer is incident 
to a mere change in identity, form, or 
place of organization of one corporation 
under section 368(a)(1)(F). 

For purposes of any election by a 
transferee foreign corporation (or the 
transferee corporation's parent in the 
case of a parenthetical C reorganization) 
to be treated as a domestic corporation 
under section 897(i) and § 1.897-3 where 
the exchange was described in 
subdivisions (i) or (ii) of paragraph (b)(1) 
of this section, any prior dispositions of 
the transferor foreign corporation stock 
will be subject to the requirements of 
§ 1.897-3(d)(2) upon an election under 
section 897(i) by the transferee foreign 
corporation (or the transferee 
corporation’s parent in the case of a 
parenthetical C reorganization). 

(3) No exceptions. No exception to 
recognition of gain under paragraph 

(a) (1) of this section is provided for the 
transfer of a U.S. real property interest 
by a foreign person to a foreign 
corporation in exchange for stock in a 
foreign corporation other than as 
provided in this paragraph (b). Thus, no 
exception is provided where— 

(i) Such exchange is made pursuant to 
section 351 and the U.S. real property 
interest transferred is not stock in a U.S. 
real property holding corporation; or 

(ii) Such exchange is made pursuant 
to section 361(a) in a reorganization 
described in section 368(a)(1) that does 
not qualify for nonrecognition of gain 
under this paragraph (b). With regard to 
the treatment of certain foreign 
corporations as domestic corporations 
under section 897(i), see §§ 1.897-3 and 
1.897-8T. 

(4) Examples. The rules of paragraph 

(b) (1) and (2) of this section may be 
illustrated by the following examples. In 
each instance, the filing requirements of 
paragraph (d)(l)(iii) of § 1.897-5T have 
been satisfied. 

Example (1). (i) FC is a Country F 
corporation that has not made a section 897 
(i) election. FC owns Parcel P. a U.S. real 
property interest, with a fair market value of 
$450x and an adjusted basis of lOOx. 
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(ii) FC transfers Parcel P to FS, its wholly 
owned Country F subsidiary, in exchange for 
FS stock under section 351 (a). FS has not 
made a section 897(i) election. Under the 
rules of paragraph (a)(1) of this section, FC 
must recognize gain of 350x under section 897 
(a) because the FS stock received in the 
exchange is not a U.S. real property interest. 
No exception to the recognition rule of 
paragraph (a)(1) is provided under this 
paragraph (b) for a transfer under section 351 

(a) of a U.S. real property interest (that is not 
stock in a U.S. real property holding 
corporation) by a foreign corporation to 
another foreign corporation in exchange for 
stock to the transferee corporation. 

Example (2). (i) PC is a Country F 
corporation that has not made a section 897(i) 
election. FC owns several U.S. real property 
interests that have appreciated in value since 
FC purchased the interests. FP, a Country F 
corporation, owns all of the outstanding stock 
of FC. Country F maintains an income tax 
treaty with the United States. 

(ii) For valid business purposes. FC 
transferred substantially all of its assets 
including all of its U.S. real property interests 
to FS in 1989 under section 361(a) in a 
reorganization in exchange for FS stock. FS is 
a newly formed Country F corporation that is 
owned by FC. The transfer qualifies as a 
reorganization under section 368(a)(1)(D). FC 
immediately distributes the FS stock to FP in 
exchange for the FC stock and FC dissolves. 
FP has no gain or loss on the exchange of the 
FC stock for the FS stock under section 
354(a). 

(iii) Under the rules of paragraph (b)(l)(i) of 
this section, FC does not recognize any gain 
on the transfer of the U.S. real property 
interests to FS under section 381(a) in the 
reorganization under section 368(a)(1)(D) 
because FS would be subject to U.S. taxation 
on a subsequent disposition of the interests, 
as required by paragraph (b)(1) of this 
section; there is an exchange of stock under 
section 354(a), as required by paragraph 

(b) (l)(i): and FC and FS are incorporated in 
Country F which maintains an income tax 
treaty with the United States, as required by 
paragraph (b)(2)(iv). 

(5) Contributions of property. A 
foreign person that contributes a U.S. 
real property interest to a foreign 
corporation as paid in surplus or as a 
contribution to capital (including a 
contribution provided in section 304(a)) 
shall be treated, for purposes of section 
897(j) and this section, as exchanging 
the U.S. real property interest for stock 
in the foreign corporation. 

(c) Denial of nonrecognition with 
respect to certain tax avoidance 
transfers —(1) In general. The provisions 
of § 1.897-5T and paragraphs (a) and (b) 
of this section are subject to the rules of 
this paragraph (c). 

(2) Certain transfers to domestic 
corporations — 

(i) General rule. If a foreign person 
transfers property, that is not a U.S. real 
property interest, to a domestic 
corporation in a nonrecognition 
exchange, where— 


(A) The adjusted basis of such 
property transferred exceeded its fair 
market value on the date of the transfer 
to the domestic corporation; 

(B) The property transferred will not 
immediately be used in, or held by the 
domestic corporation for use in, the 
conduct of a trade or business as 
defined in § 1^897—1(f); and 

(C) Within two years of the transfer to 
the domestic corporation, the property 
transferred is sold at a loss; 

then, it will be presumed, absent clear 
and convincing evidence to the contrary, 
that the purpose for transferring the loss 
property was the avoidance of taxation 
on the disposition of U.S. real property 
interests by the domestic corporation. 
Any loss recognized by the domestic 
corporation on the sale or exchange of 
such property shall not be used by the 
domestic corporation, either by direct 
offset or as part of a net operating loss 
or capital loss carryback or carryover to 
offset any gain recognized from the sale 
or exchange of a U.S. real property 
interest by the domestic corporation. 

(ii) Example . The rules of paragraph 
(c)(2)(f) of this section may be illustrated 
by the following example. 

Example. A is an individual citizen and 
resident of country F. which does not have an 
income tax treaty with the U.S. On january 1, 
1987, A transfers a U.S. real property interest 
with a basis of $100,000 and a fair market 
value of $600,000 to domestic corporation DC 
in exchange for all of the stock of DC. On 
October 20,1987. A transfers stock of a 
publicly traded domestic corporation with a 
basis in his hands of $900,000 and a fair 
market value of $500,000. in exchange for 
additional stock of DC. The stock of the 
publicly traded domestic corporation does 
not constitute an asset used or held for use in 
DCs trade or business, if DC sells the stock 
of the publicly traded domestic corporation 
before October 20,1989 and recognizes a loss, 
the loss may not be used to offset any gain 
recognized on the sale of the U.S. real 
property interests by DC. 

(3) Basis adjustment for certain 
related person transactions. In the case 
of any disposition after December 31, 
1979, of a U.S. real property interest to a 
related person (within the meaning of 
section 453(f)(1)). the basis of the 
interest in the hands of the person 
acquiring such interest shall be reduced 
by the amount of any gain which is not 
subject to taxation under section 
871(b)(1) or 882(a)(1) because the 
disposition occurred before June 19,1980 
or because of any treaty obligation of 
the United States. If a foreign 
corporation makes an election under 
section 897(i), and the stock of such 
corporation was transferred between 
related persons after December 31,1979 
and before June 19,1980, then such stock 
shall be treated as a U.S. real property 


interest solely for purposes of this 
paragraph (c)(3). 

(4) Rearrangement of ownership to 
gain treaty benefit. A foreign person 
who directly or indirectly owns a U.S. 
real property interest may not directly or 
indirectly rearrange the incidents of 
ownership of the U.S. real property 
interest through the use of 
nonrecognition provisions in order to 
gain the benefit of a treaty exemption 
from taxation. Such nonrecognition will 
not apply to the foreign transferor. The 
transferor will recognize gain but not 
loss on the transfer under section 897(a). 

(d) Effective date. Except as 
specifically provided otherwise in the 
text of the regulations, paragraphs (a) 
through (c) shad be effective for 
transfers, exchanges and other 
dispositions occurring after June 18, 

1980. Paragraph (a)(5)(ii) of this section 
shall be effective for exchanges and 
elections occurring after June 6,1988. 

§ 1.897-7T Treatment of certain 
partnership Interests as entirely U.S. real 
property interests under sections 897(g) 
and 1445(e) (Temporary). 

(a) Rule. Pursuant to section 897(g), an 
interest in a partnership in which, 
directly or indirectly, fifty percent or 
more of the value of the gross assets 
consist of U.S. real property interests, 
and ninety percent or more of the value 
of the gross assets consist of U.S. real 
property interests plus any cash or cash 
equivalents shall, for purposes of section 
1445, be treated as entirely a U.S. real 
property interest. For purposes of 
section 897(g). such interest shall be 
treated as a U.S. real property interest 
only to the extent that the gain on the 
disposition is attributable to U.S. real 
property interests (and not cash, cash 
equivalents or other property). 
Consequently, a disposition of any 
portion of such partnership interest shall 
be subject to partial taxation under 
section 897(a) and full withholding 
under section 1445(a). For purposes of 
this paragraph, cash equivalent means 
any asset readily convertible into cash 
(whether or not denominated in U.S. 
dollars) including, but not limited to. 
bank accounts, certificates of deposit, 
money market accounts, commercial 
paper, U.S. and foreign treasury 
obligations and bonds, corporate 
obligations and bonds, precious metals 
or commodities, and publicly traded 
instruments. 

(b) Effective date. Section 1.897-7T 
shall be effective for transfers, 
exchanges, distributions and other 
dispositions occurring after June 6,1988. 
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§ 1.897-8T Status as a U.S. real property 
holding corporation as a condition for 
electing section 897(1) pursuant to § 1.897-3 
(Temporary). 

(a) Purpose and scope. This section 
provides a temporary regulation that if 
and when adopted as a final regulation, 
will be added to paragraph (b) of 

§ 1.897-3. Paragraph (b) of this section 
would then appear as paragraph (b)(4) 
of § 1.897-3. 

(b) General conditions . The foreign 
corporation upon making an election 
under section 897(i) (including any 
retroactive election) must qualify as a 
U.S. real property holding corporation as 
defined in paragraph (b)(1) of § 1.897-2. 

(c) Effective Date. Section 1.897-8T 
shall be effective as of June 6,1988, with 
respect to foreign corporations making 
an election under section 897(i) after 
May 5, 1988. 

§ 1.897-9T Treatment of certain interest In 
publicly traded corporations, definition of 
foreign person, and foreign governments 
and international organizations. 

(Temporary). 

(a) Purpose and scope. This section 
provides a temporary regulation that, if 
and when adopted as a final regulation 
will be added as new paragraphs 
(c)(2)(iii)(B), (k), (n) and (q) of § 1.897-1. 
Paragraph (b) of this section would then 
appear as paragraph (c)(2)(iii)(B) of 

§ 1.897-1. Paragraph (c) of this section 
would then appear as paragraph (k) of 
§ 1.897-1. Paragraph (d) of this section 
would then appear as paragraph (n) of 
§ 1.897-1. Paragraph (e) of this section 
would then appear as paragraph (q) of 
§ 1.897-1. 

(b) Any other interest in the 
corporation (other than an interest 
solely as a creditor) if on the date such 
interest was acquired by its present 
holder it had a fair market value greater 
than the fair market value on that date 
of 5 percent of the regularly traded class 
of the corporation's stock with the 
lowest fair market value. However, if a 
non-regularly traded class of interests in 
the corporation is convertible into a 
regularly traded class of interests in the 
corporation, an interest in such non- 
regularly traded class shall be treated as 
a U.S. real property interest if on the 
date it was acquired by its present 
holder it had a fair market value greater 
than the fair market value on that date 
of 5 percent of the regularly traded class 
of the corporation’s stock into which it 

is convertible. If a person holds interests 
in a corporation of a class that is not 
regularly traded, and subsequently 
acquires additional interests of the same 
class, then all such interests must be 
aggregated and valued as of the date of 
the subsequent acquisition. If the 


subsequent acquisition causes that 
person’s interests to exceed the 
applicable limitation, then all such 
interests shall be treated as U.S. real 
property interests, regardless of when 
acquired. In addition, if a person holds 
interests in a corporation of separate 
classes that are not regularly traded, 
and if such interests were separately 
acquired for a principal purpose of 
avoiding the applicable 5 percent 
limitation of this paragraph, then such 
interests shall be aggregated for 
purposes of applying that limitation. 

This rule shall not apply to interests of 
separate classes acquired in 
transactions more than three years 
apart. For purposes of paragraph 

(c) (2)(iii) of § 1.897-1, section 318(a) 
shall apply (except that section 
318(a)(2)(C) and (3)(C) shall each be 
applied by substituting “5 percent” for 
“50 percent”). 

(c) Foreign person. The term “foreign 
person” means a nonresident alien 
individual (including an individual 
subject to the provisions of section 877), 
a foreign corporation as defined in 
paragraph (1) of this section, a foreign 
partnership, a foreign trust or a foreign 
estate, as such persons are defined 
respectively by § 1.871-2 and by 7701 
and the regulations thereunder. A 
resident alien individual, including a 
nonresident alien with respect to whom 
there is in effect an election under 
section 8013(g) or (h) to be treated as 
United States resident, is not a foreign 
person. With respect to the status of 
foreign governments and international 
organizations, see paragraph (e) of this 
section. 

(d) Regularly traded— (1) General 
rule— (i) Trading requirements. A class 
of interests that is traded on one or more 
established securities markets is 
considered to be regularly traded on 
such market or markets for any calendar 
quarter during which— 

(A) Trades in such class are effected, 
other than in de minimis quantities, on 
at least 15 days during the calendar 
quarter; 

(B) The aggregate number of the 
interests in such class traded is at least 
7.5 percent or more of the average 
number of interests in such class 
outstanding during the calendar quarter, 
and 

(C) The requirements of paragraph 

(d) (3) of this section are met. 

(ii) Exceptions —(A) in the case of the 
class of interests which is held by 2,500 
or more record shareholders, the 
requirements of paragraph (d)(l)(i)(B) of 
this section shall be applied by 
substituting “2.5 percent” for “7.5 
percent”. 


(B) If at any time during the calendar 
quarter 100 or fewer persons own 50 
percent or more of the outstanding 
shares of a class of interests, such class 
shall not be considered to be regularly 
traded for purposes of sections 897,1445 
and 6039C. Related persons shall be 
treated as one person for purposes of 
this paragraph (d)(l)(ii)(B). 

(iii) Anti-abuse rule. Trades between 
related persons shall be disregarded. In 
addition, a class of interests shall not be 
treated as regularly traded if there is an 
arrangement or a pattern of trades 
designed to meet the requirements of 
this paragraph (d)(1). For example, 
trades between two persons that occur 
several times during the calendar 
quarter may be treated as an 
arrangement or a pattern of trades 
designed to meet the requirements of 
this paragraph (d)(1). 

(2) Interests traded on domestic 
established securities markets. For 
purposes of sections 897,1445 and 
6039C, a class of interests that is traded 
on an established securities market 
located in the United States is 
considered to be regularly traded for 
any calendar quarter during which it is 
regularly quoted by brokers or dealers 
making a market in such interests. A 
broker or dealer makes a market in a 
class of interests only if the broker or 
dealer holds himself out to buy or sell 
interests in such class at the quoted 
price. Stock of a corporation that is 
described in section 851(a)(1) and units 
of a unit investment trust registered 
under the Investment Company Act of 
1940 (15 U.S.C. sections 80a-l to 80a-2) 
shall be treated as regularly traded 
within the meaning of this paragraph. 

(3) Reporting requirement for interests 
traded on foreign securities markets. A 
class of interests in a domestic 
corporation that is traded on one or 
more established securities markets 
located outside the United States shall 
not be considered to be regularly traded 
on such market or markets unless such 
class is traded in registered form, and— 

(i) The corporation registers such 
class of interests pursuant to section 12 
of the Securities Exchange Act of 1934, 

15 U.S.C. section 78, or 

(ii) The corporation attaches to its 
Federal income tax return a statement 
providing the following: 

(A) A caption which states ‘The 
following information concerning certain 
shareholders of this corporation is 
provided in accordance with the 
requirements of § 1.897-9T.” 

(B) The name under which the 
corporation is incorporated, the state in 
which such corporation is incorporated, 
the principal place of business of the 
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corporation, and its employer 
identification number, if any; 

(C) The identity of each person who, 
at any time during the corporation’s 
taxable year, was the beneficial owner 
of more than 5 percent of any class of 
interests of the corporation to which this 
paragraph (d)(3) applies; 

(D) The title, and the total number of 
shares issued, of any class of interests 
so owned; and 

(E) With respect to each beneficial 
owner of more than 5 percent of any 
class of interests of the corporation, the 
number of shares owned, the percentage 
of the class represented thereby, and the 
nature of the beneficial ownership of 
each class of shares so owned. 

Interests in a domestic corporation 
which has filed a report pursuant to this 
paragraph (d)(3)(ii) shall be considered 
to be regularly traded on an established 
securities market only for the taxable 
year of the corporation with respect to 
which such a report is filed. 

(4) Coordination with section 1445. For 
purposes of section 1445, a class of 
interests in a corporation shall be 
presumed to be regularly traded during a 
calendar quarter if such interests were 
regularly traded within the meaning of 
this paragraph during the previous 
calendar quarter. 

(e) Foreign governments and 
international organizations . A foreign 
government shall be treated as a foreign 
person with respect to U.S. real property 
interests, and shall be subject to 
sections 897,1445, and 6039C on the 
disposition of a U.S. real property 
interest except to the extent specifically 
otherwise provided in the regulations 
issued under section 892. An 
international organizaton (as defined in 
section 7701(a)(18)) is not a foreign 
person with respect to U.S real property 
interests, and is not subject to sections 
897,1445, and 6039C on the disposition 
of a U.S. real property interest. Buildings 
or parts of buildings and the land 
ancillary thereto (including the 
residence of the head of the diplomatic 
mission) used by the foreign government 
for a diplomatic mission shall not be a 
U.S real property interest in the hands of 
the respective foreign government. 

(f) Effective date. Section 1.897-9T 
with the exception of paragraph (e) shall 
be effective for transfers, exchanges, 
distributions and other dispositions 
occurring on or after June 6,1988. 
Paragraph (e) of this section shall be 
effective for transfers, exchanges, 
distributions and other dispositions 
occurring on or after July 1,1986. 

§1.1445-2 [Amended] 

Par. 4. Section 1.1445-2 is amended by 
removing paragraph (d)(2)(iii), effective 


after August 3,1988, and by removing 
paragraph (d)(2)(iv), effective after June 
6,1988. 

Section 1.1445-2 is also amended by 
removing paragraph (d)(6), effective 
after June 6,1988. Paragraph (d)(6) is 
hereby reserved. 

§ 1.1445-5 [Amended] 

Par. 5. Section 1.1445-5 is amended by 
removing paragraphs (b)(2)(iii), (b)(8)(v), 
and (c)(2)(i), effective after June 6.1988. 
Paragraphs (b)(8)(v) and (c)(2)(i) are 
hereby reserved. 

Par. 6. The following new sections are 
added immediately after § 1.1445-8T. 

§ 1.1445-9T Special rule for section 1034 
nonrecognition (Temporary). 

(a) Purpose and scope. This section 
provides a temporary regulation that, if 
and when adopted as a final regulation, 
will add a new paragraph (d)(2)(iii) to 

§ 1.1445-2. Paragraph (b) of this section 
would then appear as paragraph 
(d)(2)(iii) of § 1.1445-2. 

(b) No particular form is required for a 
transferor’s notice to a transferee that 
the transferor is not required to 
recognize gain or loss with respect to a 
transfer. The notice must be verified as 
true and signed under penalties of 
perjury by a responsible officer in the 
case of a corporation, by a general 
partner in the case of a partnership, and 
by a trustee or equivalent Fiduciary in 
the case of a trust or estate. The 
following information must be set forth 
in paragraphs labeled to correspond 
with the designation set forth below; 

(1) A statement that the document 
submitted constitutes a notice of a 
nonrecognition transfer pursuant to the 
requirements of § 1.1445—2(d)(2); 

(2) The name, identifying number (if 
any), and home address (in the case of 
an individual) or office address (in the 
case of an entity) of the transferor 
submitting the notice; 

(3) A statement that the transferor is 
not required to recognize any gain or 
loss with respect to the transfer; 

(4) A brief description of the transfer; 

(5) A brief summary of the law and 
facts supporting the claim that 
recognition of gain or loss is not 
required with respect to the transfer 
and 

(6) If the transferor claims 
nonrecognition on the sale or exchange 
of a principal residence under section 
1034(a) and another principal residence 
in the United States has not been 
purchased as of the date of sale of the 
principal residence, either (i) a copy of 
an executed binding contract for 
purchase by the transferor of a further 
principal residence in the United States 
with a purchase price exceeding the 


adjusted sales price of the old principal 
residence or (ii) an affidavit by the 
transferor signed under penalties of 
perjury stating that the transferor 
intends to complete purchase of another 
principal residence within the United 
States with a purchase price exceeding 
the adjusted sales price of the old 
principal residence by April 15 of the 
year following the taxable year of the 
sale of the principal residence, and that 
the transferor is expected to continue to 
be employed or stationed in the United 
States for a period of two years from the 
sale of the principal residence. If the 
transferor’s adjusted sales price of the 
old principal residence exceeds the 
transferor’s cost of purchasing another 
principal residence in the United States, 
withholding shall be required at the rate 
of ten percent on the portion of the gross 
amount realized on the sale or exchange 
of the principal residence equal to such 
excess. 

(c) Effective Date. The rules of this 
section are effective with respect to sale 
of a principal residence after August 3, 
1988. 

§ 1.1445-10T Special rule for Foreign 
governments (Temporary). 

(a) This section provides a temporary 
regulation that, if and when adopted as 
a final regulation will add a new 
paragraph (d)(6) to § 1.1445-2. Paragraph 
(b) of this section would then appear as 
paragraph (d)(6) of § 1.1445-2. 

(b) Foreign government—(1) As 
transferor. A foreign government is 
subject to U.S. taxation under section 
897 on the disposition of a U.S. real 
property interest except to the extent 
specifically otherwise provided in the 
regulations issued under section 892. A 
foreign government that disposes of a 
U.S. real property interest that is not 
subject to taxation as specifically 
provided by the regulations under 
section 892 may present a notice of 
nonrecognition treatment pursuant to 
paragraph (d)(2) of this section that 
specifically cites the provision of such 
regulation, and thereby avoids 
withholding by the transferee of the 
property. A foreign government that 
disposes of a U.S. real property interest 
or the transferee of the property may 
obtain a withholding certificate from the 
Internal Revenue Service that confirms 
the applicability of section 892, but 
neither is required to do so. Rules 
concerning the issuance of withholding 
certificates are provided in § 1.1445-3. 

(2) As transferee. A foreign 
government or international 
organization that acquires a U.S. real 
property interest is fully subject to 
section 1445 and the regulations 
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thereunder. Therefore, such an entity is 
required to withhold tax upon the 
acquisition of a U.S. real property 
interest from a foreign person. 

(c) Effective date. The rules of this 
section shall be effective for transfers, 
exchanges, distributions and other 
dispositions occuring on or after June 6, 
1988. 

§ 1.1445-1 IT Special rules requiring 
withholding under § 1.1445-5 (Temporary). 

(a) Purpose and scope. This section 
provides temporary regulations that, if 
and when adopted as a Final regulation 
will add certain new paragraphs within 

§ 1.1445-5 (b) and (c). The paragraphs of 
this section would then appear as set 
forth below. Paragraph (b) of this 
section would then appear as paragraph 

(b)(8)(v) of § 1.1445-5. Paragraph (c) of 
this section would then appear as 
paragraph (c)(2)(i) of § 1.1445-5. 
Paragraph (d) of this section would then 
appear as paragraph (g) of § 1.1445-5. 

(b) Dispositions of interests in 
partnerships, trusts, and estates. The 
provisions of section 1445(e)(5), 
requiring withholding upon certain 
dispositions of interests in partnerships, 
trusts, and estates, that own directly or 
indirectly a U.S. real property interest 
shall apply to dispositions on or after 
the effective date of a later Treasury 
decision under section 897(g) of the 
Code except in the case of dispositions 
of interests in partnerships in which fifty 
percent of the value of the gross assets 
consist of U.S. real property interests 
and ninety percent or more of the value 
of the gross assets consist of U.S. real 
property interests plus any cash or cash 
equivalents. The provisions of section 
1445(e)(5), shall apply, however, to 
dispositions after June 6,1988. of 
interests in partnerships in which fifty 
percent or more of the value of the gross 
assets consist of U.S. real property 
interests, and ninety percent or more of 
the value of the gross assets consist of 
U.S. real property interests plus any 
cash or cash equivalents. See paragraph 

(d) of this section. 

(c) Transactions covered elsewhere. 

No withholding is required under this 
paragraph (c) with respect to the 
distribution of a U.S. real property 
interest by a partnership, trust, or estate. 
Such distributions shall be subject to 
withholding under section 1445(e)(4) and 
paragraph (f) of this § 1.1445-5 on the 
effective date of a later Treasury 
decision published under section 897(g) 
of the Code. No withholding is required 
at this time for distributions described in 
the preceding sentence. See paragraph 


(b)(8)(iv) of this §1.1445-5. No 
withholding is required under this 
paragraph with respect to the 
disposition of an interest in a trust, 
estate, or partnership except in the case 
of a partnership in which fifty percent or 
more of the value of the gross assets 
consist of U.S. real property interests, 
and ninety percent or more of the value 
of the gross assets consist of U.S. real 
property interests plus any cash or cash 
equivalents. See paragraph (b)(8)(v) of 
§ 1.1445-5. Withholding shall be 
required as provided in section 
1445(e)(5) and paragraph (g) of this 
section with respect to the disposition 
after June 6,1988, of an interest in a 
partnership in which fifty percent or 
more of the value of the gross assets 
consist of U.S. real property interests, 
and ninety percent or more of the value 
of the gross assets consist of U.S. real 
property interests plus any cash or cash 
equivalents. 

(d) Dispositions of interests in 
partnerships, trusts or estates —(1) 
Withholding required on disposition of 
certain partnership interests. 
Withholding is required under section 
1445(e)(5) and this paragraph with 
respect to the disposition by a foreign 
partner of an interest in a domestic or 
foreign partnership in which fifty 
percent or more of the value of the gross 
assets consist of U.S. real property 
interests, and ninety percent or more of 
the value of the gross assets consist of 
U.S. real property interests plus any 
cash or cash equivalents. For purposes 
of this paragraph cash equivalents mean 
any asset readily convertible into cash 
(whether or not denominated in U.S. \ 
dollars), including, but not limited to, 
bank accounts, certificates of deposit, 
money market accounts, commercial 
paper, U.S. and foreign treasury 
obligations and bonds, corporate 
obligations and bonds, precious metals 
or commodities, and publicly traded 
instruments. The taxpayer on filing an 
income tax return for the year of the 
disposition may demonstrate the extent 
to which the gain on the disposition of 
the interest is not attributable to U.S. 
real property interests. A taxpayer is 
also permitted by § 1.1445-3 to apply for 
a withholding certificate in instances 
where reduced withholding is 
approporiate. 

(2) Withholding not required —(i) 
Transferee receives statement that 
interest in partnership is not described 
in paragraph (d)(1). No withholding is 
required under paragraph (d)(1) of this 
section upon the disposition of a 
partnership interest otherwise described 


in that paragraph if the transferee is 
provided a statement, issued by the 
partnership and signed by a general 
partner under penalties of perjury no 
earlier than 30 days before the transfer, 
certifying that fifty percent or more of 
the value of the gross assets does not 
consist of U.S. real property interests, or 
that ninety percent or more of the value 
of the gross assets of the partnership 
does not consist of U.S. real property 
interests plus cash or cash equivalents. 

(ii) Reliance on statement not 
permitted. A transferee is not entitled to 
rely upon a statement described in 
paragraph (d)(2)(i) of this section if, 
prior to or at the time of the transfer, the 
transferee either— 

(A) Has actual knowledge that the 
statement is false, or 

(B) Receives a notice, pursuant to 
§ 1.1445-4. 

Such a transferee’s withholding 
obligations shall apply as if the 
statement had never been given, and 
such a transferee may be held fully 
liable pursuant to § 1.1445-l(e) for any 
failure to withhold. 

(iii) Belated notice of false statement 
If, after the date of the transfer, a 
transferee receives notice that a 
statement provided under paragraph 
(d)(2)(i) of this section is false, then such 
transferee may rely-on the statement 
only with respect to consideration that 
was paid prior to the receipt of the 
notice. Such a transferee is required to 
withhold a full 10 percent of the amount 
realized from the consideration that 
remains to be paid to the transferor. 
Thus, if 10 percent or more of the 
amount realized remains to be paid to 
the transferor, then the transferee is 
required to withhold and pay over the 
full 10 percent. The transferee must do 
so by withholding and paying over the 
entire amount of each successive 
payment of consideration to the 
transferor, until the full 10 percent of the 
amount realized has been withheld and 
paid over. Amounts so withheld must be 
reported and paid over by the 20th day 
following the date on which each such 
payment of consideration is made. A 
transferee that is subject to the rules of 
this § 1.1445—10T(d)(2)(iii) may not 
obtain a withholding certificate 
pursuant to § 1.1445-3, but must instead 
withhold and pay over the amounts 
required by this paragraph. 

(e) Effective date. The rules of this 
section are effective for transactions 
after June 6,1988. 
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PART 602—[AMENDED) 

OMB Control Numbers Under The 
Paperwork Reduction Act 

Par. 7. The authority citation for Part 
602 continues to read as follows: 

Authority: 26 U.S.C. 7805. 

§602.101 [Amended] 

Par. 8. Section 602.101(c) is amended 
by inserting in the appropriate place in 
the table ”§1.897-5T * * * 1545-0902” 
”§1.897-6T * * * 1545-0902” 
”§1.1445-9T * * * 1545-0902” 
”§1.1445-10T * * * 1545-0902”. 
Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 
Approved April 15,1988. 

O. Donaldson Chapoton, 

Asssistant Secretary of the Treasury. 

[FR Doc. 88-9782 Filed 5-4-88; 8:45 am) 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 
[INTL-491-87] 

Income Taxes; Corporate Distributions 
and Certain Nonrecognition 
Exchanges and Other Transfers Under 
Section 897 (c), (d), (e), (g), (i) and (j) 
and Section 367(e)(2) and Withholding 
Under Section 1445(e) (5) and (6) 

agency: Internal Revenue Service, 
Treasury. 

action: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 

summary: In the Rules and Regulations 
portion of this issue, the Internal 
Revenue Service is issuing temporary 
regulations that add new §5 1.897-4AT, 

1.897- 5T. 1.897-6T, 1.897-7T. 1.897-8T 
and 1.897-9T relating to corporate 
distributions and certain nonrecognition 
exchanges, and new §§ 1.1445-9T and 

1.1445- 10T relating to certain 
withholding provisions, all in the 
context of the Foreign Investment in 
Real Property Tax Act (FIRPTA). In 
addition, the regulations provide rules 
with respect to the treatment of interests 
in publicly traded corporations. The text 
of the temporary regulations also serves 
as the comment document for this notice 
of proposed rulemaking. 

dates: Written comments and requests 
for a public hearing must be delivered or 
mailed before July 5,1988. 

Except as otherwise specifically 
provided, §§ 1.897-4AT, 1.897-5T, and 

1.897- GT are proposed to apply to 
exchanges, distributions, or transfers of 
U.S. real property interests occurring 
after June 18,1980. Although these 
regulations are proposed to be applied 
as of June 18,1980, it is anticipated that 
any taxpayer desiring to apply the 
temporary regulations in lieu of the final 
regulations for the period prior to the 
adoption of the final regulations will be 
allowed to so choose. All changes and 
additions to portions of the existing 
regulations are made by §§ 1.897-7T, 

1.897- 8T, 1.897-9T except paragraph (e) 

1.1445- 10T, and 1.1445-11T proposed to 
be generally effective after June 6,1988. 
Paragraph (e) of § 1.897-9T dealing with 
foreign governments and international 
organizations is effective July 1.1386. 

The special rules of § 1.1445-9T for 


section 1034 nonrecognition are effective 
after August 3,1988. 
address: Send comments and requests 
for a public hearing to Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(INTL-491-87), Washington, DC 20224. 
FOR FURTHER INFORMATION CONTACT: 
Charles P. Besecky of the Office of 
Associate Chief Counsel (International) 
within the Office of Chief Counsel, 
Internal Revenue Service. 1111 
Constitution Avenue, NW„ Washington, 
DC 20224 (Attn: CC:LR:T). Telephone 
202-566-3319, (not a toll-free call). 
SUPPLEMENTARY INFORMATION: 

Background 

The temporary regulations published 
in the Rules and Regulations portion of 
this issue of the Federal Register add 
§§ 1.897-4AT, 1.897-5T, 1.897-BT, 1.897- 
7T, 1.897-8T, 1.897-9T, 1.1445-9T and 

1.1445-10T to 26 CFR Part 1. The final 
regulations that are proposed to be 
based on these temporary regulations 
would amend 26 CFR Part 1 by adding 
these temporary regulations sections as 
final regulations under section 897 (c), 
(d), (e), (g), and (j), under the authority 
of section 367(e)(2). and under section 
1445 of the Internal Revenue Code of 
1986. For the text of the temporary 
regulations, see FR Doc. 88-9782 [T.D. 
8198] published in the Rules and 
Regulations portion of this issue of the 
Federal Register. 

Special Analyses 

It has been determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291 and 
that a Regulatory Impact Analysis is 
therefore not required. It has also been 
determined that this rule will not have a 
significant impact on a substantial 
number of small entities. Few small 
entities would be affected by these 
regulations. A regulatory flexibility 
analysis, therefore, is not required under 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6). 

Comments and Requests for a Public 
Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably eight copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 


request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 

The collection of information 
requirements contained herein have 
been submitted to the Office of 
Management and Budget (OMB) for 
review under section 3504(h) of the 
Paperwork Reduction Act. Comments on 
the requirements should be sent to the 
Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Office 
for Internal Revenue Service, New 
Executive Office Building, Washington, 
DC 20503. The Internal Revenue Service 
requests persons submitting comments 
to OMB to also send copies of the 
comments to the Service. 

Drafting Information 

The principal author of this regulation 
is Charles P. Besecky of the Office of 
Associate Chief Counsel (International), 
w'ithin the Office of Chief Counsel 
Internal Revenue Service. However, 
personnel from other offices of the 
Internal Revenue Service and Treasury 
Department participated in developing 
the regulations on matter of substance 
and style. 

List of Subjects 

26 CFR 1.861-1 to 1.997-1 

Income taxes, Aliens, Exports, DISC, 
Foreign Investment in U.S., Foreign tax 
credit, FSC, Sources of income. United 
States investments abroad. 

26 CFR 1.1441-1 to 1.1465-1 

Income taxes. Aliens, Foreign 
corporations. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

***** 

Proposal of regulations 

The temporary regulations. FR Doc. 
83-9782 [T.D. 8198] published in the 
Rules and Regulations portion of this 
issue of the Federal Register, are hereby 
also proposed as final regulations under 
sections 897 and 1445 of the Internal 
Revenue Code of 1986. 

Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 

[FR Doc. 88-9783 Filed 5-4-88; 8:45 am] 
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